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[1] This appeal is concerned with the refusal of the High 

Court to rescind a default judgment granted in favour of 

the first respondent and against the appellant on 13 May 
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2004. The appellant has appealed to this Court citing no 

fewer than 15 grounds of appeal. 

A perusal of most of the appellant's grounds of appeal, 

however, clearly shows that they are simply directed at 

the reasons for the judgment of the court a quo and not 

at the substantive order made by that court. It need 

hardly be stressed, as courts have so often held, that an 

appeal does not lie against the reasons for judgment but 

only against the substantive order made by a court. See 

for example, Administrator, Cape & Another v 

Ntshwaqela & Others 1990 (1) SA 70S (A) at 715 CD. 

In summary, the appellant's grounds of appeal seek to 

show that he had a bona fide defence to the first 

respondent's claim. The court a quo, however, held that 

no such bona fide defence was shown to exist. The 

question which primarily arises for determination in this 

appeal, therefore, is whether the court a quo was justified 

in reaching this conclusion. 
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[4] Before proceeding further, it is necessary to record at this 

stage that, although Frederik Stefanus Botha ("Botha") is 

cited as the second respondent, in fact he is taking no 

further part in these proceedings. It is reasonable to 

assume, therefore, that he is prepared to abide by the 

judgment of this Court. 

[5] This case started as an action in terms of which the first 

respondent sued the appellant jointly with Botha for: 

" 1. Payment of the sum of PI77 500.00; 

2. Interest at 10% a tempore morae; 

3. Cost (sic) of suit on the Attorney and 
client scale; 

4. Collection commission on the amount 
reflected in claim 1 at the rate of 10%." 

[6] The first respondent based his cause of action squarely 

on an "Acknowledgement of Debt", annexure "X", dated 

11 November 2002. It was alleged in the particulars of 
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claim that the defendants were indebted to the plaintiff in 

the sum of PI77 500.00 (One Hundred and Seventy 

Seven thousand and Five Hundred Pula) in respect of an 

Acknowledgement of Debt signed by the defendants at 

Maun on the date in question. 

[7] The summons was duly served upon the appellant but no 

appearance was filed on his behalf. In due course, the 

first respondent obtained default judgment. Hence the 

appellant's application for rescission thereof. 

[8] Generally speaking, an applicant for rescission of default 

judgment must satisfy two requirements, namely, (1) that 

he was not in wilful default and (2) that he has a bona 

fide defence to the plaintiffs claim. 

[9] Now, the requirements for a bona fide defence were 

succinctly laid down by this Court in the seminal 

judgment of TEBBUTT JA (as he then was) in the case of 

Du Setto (Sunnyside II) (Ptu) Ltd and Others v 
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Financial Services Conwanu of Botswana Ltd 1994 

BLR 274 at 287. After reviewing the authorities, the 

learned Judge of Appeal said this: 

"Those cases lay down that the defendant 
must satisfy the court that he has a defence 
which, if proved, would constitute an answer 
to the claim and that he is advancing it 
honestly. He must disclose what his defence is 
and set out the material facts upon which it is 
based and while he need not deal exhaustively 
with the facts and evidence relied upon to 
substantiate his defence or with the detail or 
precision required of a pleading, he must set 
them out with sufficient particularity and 
completeness to enable the court to decide 
whether the affidavit discloses a bona fide 
defence or not. 

The allegations in the affidavit must not be 
bald, vague or sketchy. What is required is 
that the defence be not set out so baldly, 
vaguely or laconically that the court, with due 
regard to all the circumstances, receives the 
impression that the defendant has, or may 
have, dishonestly sought to avoid the dangers 
inherent in the presentation of a fuller or 
clearer version of the defence which he claims 
to have. 

The affidavit must not lack "forthrightness as 
well as the particularity that a candid 
disclosure of a defence should embody" (see 
Diesel Power Plant Hire case supra at 298D-F). 
It has also been held that "if the statements of 
fact are equivocal or ambiguous or 
contradictory or fail to canvass matters 
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essential to the defence raised, then the 
affidavit does not comply with the rule" (see 
also Arend v. Astra Furnishers supra at 304A-
B). It is not an onerous task to file an affidavit 
which meets the requirements of the Rule. On 
the contrary it is a simple matter where a bona 
fide defence is available to a defendant. If he 
does not do so, the court will be entitled to 
grant summary judgment and not only where 
the plaintiffs case is an unanswerable one." 

Although that was a case for summary judgment, the 

principles laid down therein apply with equal force to an 

application for rescission of default judgment. It is on 

that basis then that one must approach this matter. 

It is convenient at this stage first to refer to the defence 

which the appellant seeks to advance in opposition to 

first respondent's claim. The high water-mark of the 

appellant's defence is that the goods forming the subject 

matter of the Acknowledgment of Debt were 

"consignment sale." This, as I understand it, meant that 

the appellant would pay for the goods if, and when they 

were sold. I observe at the outset, therefore, that the 
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appellant concedes being in possession of the goods in 

question. 

[11] At this stage it is instructive to note that, on the test laid 

down in Du Setto's case (supra), the appellant's defence 

based on the allegation of "consignment sale" might be 

sufficient to pass muster were it the only consideration in 

the circumstances. The matter, however does not end 

there, even if one assumes in favour of the appellant on 

this point. 

[12] One must remember that the first respondent's claim is 

founded on the Acknowledgment of Debt. The question 

therefore is whether this document is valid or not and 

whether it is binding upon the appellant. If it is valid 

and binding, logically the appellant's big story about 

"consignment sale" will naturally fall away. This must 

clearly be so because the two versions advanced by the 

opposing parties are, in my view, mutually destructive. 
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