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LORD COULSFIELD

1. The background te this dispute is, very briefly, that on 2

October 2002, the Department of Immigration of the Republic of



Botswana (“the Department”} issued an invitation to tender for
the computerisation of the country’s border posts and passport
issuing centres. As is required by the statutory provisions set
out below, the tender invitation was approved by the appellant
{(“the Board”). Eight companies responded and an evaluation
committee was set up to advise the Department. After various
investigations, the committee recommended that the contract
should be awarded to the first respondent, Researched
Solutions Integrated (Pty) Ltd. The first respondent was
formerly known as AST Botswana (Pty) Ltd and,
notwithstanding the change of name, it is convenient to
continue to refer to them as “AST". The committee’s
recommendation was, however, not approved by the Board,
who, on 6 November 2003, instructed the Department to accept
the tender of the third respondent, IBS-IT (Pty) Ltd (“IBS”). AST
commenced these proceedings on 4 March 2004, There followed
several applications and counter-applications to do with lodging
and objecting to affidavits and other documents. These steps
in the procedure have a bearing on the view which the judge
took on one of the main issues in the case, but I shall examine
them later. Certain further affidavits have been lodged since the
decision of MARUMO J., and it will be necessary to make some
reference to them in due course. The case finally came before
MARUMO J. in the High Court. On 25 November 2005 he made

an order by which he (1) set aside the decision of the Board to



award the tender to the third respondent: (2) ordered the
appellant to award the said tender to the first respondents: and
{3) ordered the Board to pay the costs of the main application.
The Board have appealed against these orders. The Attorney-
General was represented at the hearing of the appeal, but took
no active part in the proceedings: it had previously been
intimated that the Attorney-General would abide by the decision
of the court. IBS, despite their interest as successful tenderers,
have never taken any part in the proceedings, nor have the
fourth and fifth respondents, who were among the original

tendering companies.

The powers and functions of the Board.

The Board was constituted under the Public Procurement and
Asset Disposal Act 2001 (“the Act”). In terms of section 3, the
Act applies to, among others, all entities of the central
government which are involved in public procurement. For the
purposes of this appeal, it is important to look in some detail at
the powers and functions of the Board which are defined in Part
V. Part V includes the following provisions:
“26. Unless otherwise provided for in this Act or
any other enactment, the Board shall ensure
that all public procurement and asset
disposal agencies, in making their decisions,

take into account the principles of —

{a} an open, competitive economy ....



(b}  standardisation of procurement items
in the interest of cost reduction, ease of
maintenance and technological
effectiveness;

(¢) aggregation of procurement and
disposal activities..... in order to benefit
from economies of scale;

(d) competition among contractors by
using the most efficient and competitive
methods of procurement or disposal to
achieve the best value for money;

(e) fair and equitable treatment of all
contractors in the interest of efficiency
and the maintenance of a level playing

field;

b} accountability and transparency in the
management of public procurement
and in the disposal of public assets in
order to promote ownership of the
system and minimise challenges
thereto; and

(g} integrity, fairness of and public
confidence in, the procurement and
disposal process.

27. The Board shall ensure that all procuring and
disposing entities comply fully with all
provisions of the Act, irrespective of the
means of procurement, disposal, or the assets
to be procured or disposed of.

28. The Board shall advise procuring and
disposing entities on all aspects of
procurement and disposal management and
particularly on the application and provisions
of the Act.”

There follow several sections which make more detailed

provisions about some aspects of procurement. Section 29

directs the Board to prepare standardised bidding packages, to



be used by all procurement entities. Section 30 deals with
national standards and section 31 permits the Board to make
exceptions from sections 29 and 30 in certain circumstances,

Section 32 provides:

“32. (1) The Board shall examine instructions
and the conditions of contract
contained in each bidding package
prior to the issuing of a Tender Notice,
and more generally, review and assent
to any specific part, or the whole of the
bidding package, and obtain changes
where these are deemed by the Board
to be necessary before they are issued
to bidders.

{2) The Board shall ensure that the
instructions and conditions of contract
in bidding packages are congruent with
the Act.”

4, Sections 33 and 34 deal with amendment of a bid package and
the legal status of correspondence. Sections 35 to 37 provide: -
“35. (1) Procuring and disposing entities shall -

{a) in all bid packages, provide for
instructions, the criteria to be
used in the evaluation process,
the value and weights to be
attached to each criterion, and
the evaluation procedure or
methodology to be followed in the
conduct of the evaluation; and

(b) establish which procurement
methods and procedures shail
apply in each case and class of
bids, except in emergencies when
either sole procurement or
competitive negotiations methods
and procedures may apply.



(2}  Only substantially responsive bids shall
be considered for comparison,
evaluation, adjudication and award.

(3) The issuing of a bid or an invitation to
tender for a procurement or disposal
activity, which does not comply with
the applicable procedures under the
Act, shall be deemed to be invalid.

36. In the evaluation and adjudication of a bid,
no factor outside those explicitly stated in the
bidding package shall be taken into account
by the evaluators or the adjudicators in
arriving at a recommendation or making an
award, unless there are extenuating reasons
to use additionally an industry standard or
best practice.

37. {1} The Board shall adjudicate bid
recommendations submitted to the
Board by competent bodies and award
those bids.

(2) The Board may return bid
recommendations for reconsideration,
reject recommendations, appoint an
independent evaluation team to re-
evaluate bids and on its sole
determination make an award to the
most compliant bidder, detailing in
such instances in its proceedings the
precise grounds for the action it has
taken.”

Mention should also be made of section 41, which requires the
prior written approval of the Board to certain alterations in the
conditions of an awarded bid and of section 45, which provides -

“45. A procuring entity shall not invite bids for
which funds are inadequate or not available
or for which the Ministry has not issued a
written confirmation that the required funds
shall be made available in a timely manner
and in the amount necessary.”






