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This i1s an appeal from the decision of the High Court (Collins J.)
declining to set aside the sale in execution held by the Deputy Sheriff on
22 March 2002, of the appellant’s right, title and interest in Plot 02/469
Kgaphamadi Ward, Ghanzi Township, Ghanzi District, together with the

buildings thereon.



Before considering the merits of the appeal it is necessary to deal with
one preliminary matter. It is this.

Mr. Joina for the respondent gave notice that at the hearing of the appeal
he would raise a point in limine that the appellant had failed to pay
security for costs, as agreed, in the sum of P10 000.00 contrary to Rules
18 and 19 of the Court of Appeal Act [Cap 04:01]. He submitted as a
consequence of this failure the appeal should be dismissed with costs in
terms of Rule 20 of the said Act. The two Rules provide that:

“18. The appellant shall, within such time as the registrar
of the Court below may direct, pay the fees prescribed
for preparing the record, calculated at the full cost of
one copy for the appellant and one fifth of the cost for
each of the five copies for the use of the court.”

19. The appellant shall, within such time as the Registrar
of the court below shall fix, deposit such sum as shall
be determined by such Registrar or give security
therefor by _bond with cne or more sureties to the
satisfaction of such Registrar for the due prosecution
of the appeal and for the payment of any costs which
may be ordered to be paid by the appellant:

Upon non-compliance with either of the above Rules the Court of Appeal
may, in terms of Rule 20, order that the appeal be dismissed with or

without costs.

Mr. Joina made no submission in respect of Rule 18, but contended that
the appellant had fallen foul of Rule 19 because he had not provided
security in the sum of P10 000.00 as agreed. This argument overlooks

the alternative provision that, instead of depositing the agreed amount,



the appellant may furnish security therefor by bond with one or more
sureties — which provision the appellant had complied with. The court
held that the point in limine was unmeritorious and dismissed the same.

I come then to deal with the appeal itsellf.

In the court a quo the present respondent (Kali Motors (Pty) Ltd)
approached the High Court seeking vindication of a property which it
averred it purchased in a sale in execution upon an order of court. The
respondent alleged that it bought it per its managing director, Harrish

Nayee, Plot 02/469 Kgaphamadi Ward, Ghanzi.

How the plot came to be sold in execution is the following.

The appellant is the managing director of, and shareholder in, a company
known as A.T.Z. and MOD Trading Company (Proprietary) Ltd (“the
company”) and he resides at Plot 02/469 Kgaphamadi Ward in Ghanzi
(“the property”). He alleged that the property was a Self Help Housing
Agency plot and had always been recorded as belonging to the company

at the Self Housing Agency Department of the Ghanzi District Council.

The appellant was a defendant in a High Court action CC 1373/99 in
which the plaintiff, one Stella Micah, obtained judgment against him, in
the sum of P20 000.00 and costs of suit on 31 March 2000. The

appellant did not appeal the judgment or apply for rescission thereof.



Pursuant to the judgment for the amount of P20 000.00, interest and
costs, a Writ of Execution against the immeovable property in the action
was issued on 10 May 2001. The sale in execution of the attached
property was advertised in a commercial newspaper on 28 January 2002.
One of the conditions of sale in execution indicated that the attached
property, although it was to be sold to the highest bidder, had a
stipulated reserve price of PS0O 000.00. No explanation was stated in the

papers as to the reason for such reserve.

The respondent, or more accurately its managing director, the said
Nayee, bid the sum of PS0 500.00 at the sale on 22n March 2002 which
bid was successful and the property was knocked down to him. An
annexure to the founding affidavit of the said Nayee in the court a quo
indicates that the Ghanzi District Council transferred ownership of the
plot to the respondent i.e to Kali Motors on 3¢ December 2002. Despite
the repeated requests for him to vacate the property and give possession
to the respondent, the appellant refuses to do so. Hence the respondent’s

application to the High Court.

[t is not in dispute that in an action for rei vindicatio, the plaintiff must
allege and prove that {(a) he is the owner of the property in question and

(b) the defendant is in possession of the property. The latter is not in



dispute; it is the former which is in dispute and is the crux of this

appeal.

The appellant disputed the respondent’s ownership of the property on
two grounds. I shall deal with each of them separately. The first is that
the acquisition of the property was defective by reason of certain alleged
irregularities in the sale in execution and therefore ownership did not

pass to the respondent. The basis for this contention is the following.

On 15 March 2002, that is a week prior to the sale in execution, the
appellant (through its attorneys of record) wrote a letter to the attorney of
the judgment creditor, Stella Micah, in the action, Mr. Joina, who was
also the attorney of record of Kali Motors the respondent herein. In that
letter the said attorneys indicated that they acted for the appeilant and
protested that their client had paid off the judgment debt as well as a
portion of the interest. They were able to demonstrate in the answering
affidavit, by reference to receipts issued by Mr. Joina, that an amount of
P21 500.00 had been paid. With regard to costs of the action (including
deputy sheriff’s costs) still owing, the appellant’s attorneys required same

to be taxed.



The letter went on to express the view that the attachment of the
immovable property, Plot 02/469 in Ghanzi was improper for the
following reasons:
“1.No proper attachment was ever done of our client’s movable
property. According to our client, there is an allegation that the
Deputy Sheriff attempted to serve the Writ of Execution against
movables on 27t December 2001. However our client states
that this is clearly untrue as there is always people at the house
and they would have been able to confirm any attempted
service.
2. The property under attachment is not registered in the name of
our client but in the name of a company called “ATZ & MOD
Trading Company (PTY) Limited.
3. The Writ of Execution against immovable property has not been

served upon our client in accordance with the Rules of Court.”

As regards the information imparted to Mr. Joina that a substantial part
of the judgment debt and interest had been paid, there was no legal onus
placed on Mr. Joina to take any action, nor did he. The remedy available
to the judgment debtor was to apply to the Court out of which the writ
was issued to stay the writ of execution. The same principle applies to
the first allegation that the Deputy Sheriff did not comply with the Rules

regulating execution on a judgment debtor in terms of Order 52.






