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JUDGMENT

TEBBUTT, J.:

The background to this application for leave to appeal to this Court
against certain judgments of the late Mr. Justice Chatikobo, whose early
untimely death is lamented, reveals an unhappy litany of
incomprehensible errors, incompetence, negligence and disregard of the
rules of this Court by and on behalf of the applicant. Although some of
that background has been set out in earlier judgments of this Court on
certain aspects of this matter, it is necessary for an appreciation of the
reasons for the decision to which 1 have come in regard to this

application to set out the background in detail once again.



It will at once be apparent that this matter has had a long and unhappy

history, the dispute giving rise to it having arisen as far back as 1997.

On 27 March 1996 the respondent, to whom, where convenient, | shall
also refer as Manica, and the Director of Supply of the Government of
Botswana for whom the applicant, the Attorney General, is the legal
representative, entered into a service agreement whereby Manica was to
act as customs clearing and forwarding agent for Government purchases
overseas shipped through South African sea and airports and, in
particular goods required for a unit of the Ministry of Mineral and Water
Affairs (the Ministry) called the North-South Water Carrier project. This
unit was responsible for a project of building a dam in the north, and
piping water from it to the south, of Botswana (“the project”). The
applicant in September 1999 instituted an action against the respondent
claiming from it the sum of P1 628 646.00 which the applicant alleged it
had paid to the respondent on the basis of a fraudulent
misrepresentation that it had rendered services to the Government
between September 1996 and August 1997 for which it knew it was not
entitled to payment. Alternatively, the applicant claimed the said
amount on the basis of unjust enrichment. There was also a minor

claim for P4 013.38 which is not germane to this judgment.



The basic allegation in respect of applicant’s main claim is that Manica
was only entitled to payment by the Government for its services in
respect of goods from outside what is known as the Common Customs
Area. It had, however, submitted invoices for payment in respect of
goods sourced inside the Common Customs Area which it knew it should
not have submitted and had thus fraudulently obtained payment from
the Government of the said sum of P1 628 646.00 or had been unjustly
enriched in that amount. It is unnecessary to set out the particulars of

claim in any further or greater detail.

On 29 June 2000 the respondent filed a plea to the claim and at the
same time filed a counterclaim in which it claimed P1 560 939.00 from
the applicant. It is necessary to refer in some detail to both the plea and
the counterclaim as the averments in them, and the paragraphs in which
they are made, are the essential factors in the background to, and the
substance of, this application. 1 will not set out the averments verbatim

but will give the gist of them.

In response to the averment that it was not entitled to charge fees and
require payment for services in respect of goods sourced inside the
Common Customs Area, the respondent averred that it had been
appointed as the Ministry’s customs clearing and forwarding agent for

the project (attaching a letter from the aforesaid unit in support thereof)



and it had, on the written instructions of the Director of Supply,
rendered its services in respect of goods emanating from South Africa,
which was inside the Common Customs Area (again, attaching a letter

from the Director of Supply in support thereof}.

These averments were set out in paragraphs 5.1 and 7 of the plea. In
paragraphs 10.1 and 11.1 of the plea, the respondent averred that it had
rendered services to the applicant and was, on applicant’s specific
instructions and by agreement, entitled to payment in respect of such
services, which were rendered in terms of its appointment aforesaid. [t
had, it averred, done so from September 1996 to January 1998 and had
submitted invoices in respect of them totalling P3 175 715.00 of which
applicant had paid only P 1614 776.00. These averments appears in
paragraphs 12.1 and 15.1 of the plea. Respondent claimed the alleged

unpaid balance of P1 560 939 in its claim in reconvention.

I turn then to the latter. Paragraph 1 thereof sets ocut who the parties

are. Paragraph 2 reads as follows:

“Defendant (i.e. respondent) refers to paragraphs 3,
5.1,7,10.1, 11.1, 12.1 and 15.1 of its plea and prays
that the allegations therein the regarded as if
specifically incorporated herein.”



It will, of course, be appreciated that these paragraphs are those | have
referred to containing the averments that it had rendered the services for
which it was claiming payment on the written instructions of the Director

of Supply.

On 13 September 2000 the applicant’s plea to the claim in reconvention

was filed. Paragraph 1 thereof reads:

“Ad Paragraph 1 and 2

The contents therein are admitted.”

Once more it will be appreciated that by this admission, the applicant
was admitting all the respondent’s allegations entitling it to payment of
the sums claimed by it. The plea in reconvention, however, went on to
deny that respondent had duly and in terms of its appointment
performed the services set out in the invoices rendered by the respondent
and, while admitting having paid the respondent the sum of

Pl 614 776.00, denied that respondent was entitled to payment of the

sum of P3 175 715.00 and thus to the balance of P]1 560 939.00.

It is the admission contained in paragraph 1 of the plea in reconvention
which lies at the heart of all the litigation between the parties which
started with the institution of the action by the applicant in September

1999 in its dispute with respondent and has culminated some five years



and four months later in this application. The course of that litigation is
all part of the background to this application and 1 continue with my

narrative in regard to it.

After the conclusion of the pleadings, the trial of the matter was
scheduled to start on 3 October 2001 but was postponed to 10 December
2001. In the proceedings a discovery affidavit on behalf of the applicant
was filed. This was made by the attorney representing the applicant,
Mrs. Olga Sekgoma. This affidavit was ruled by the trial judge,
Chatikobo J, to be defective as having been made, not by the party
concerned who could swear positively to the facts, but by the applicant’s
legal representative, who could not. This was the first of the many errors

made in this litigation.

On 10 December 2001 the first witness for the applicant, then the
plaintiff in the case, testified but on 13 December 2001, following a
complainant by respondent’s counsel that his case was being hampered
by the lack of proper discovery, Chatikobo J ordered applicant to effect
full and proper discovery within 2! days. Commenting that little
progress had been made in the trial up to then, Chatikobo J made the

following stricture on the applicant’s legal representative:

“The major contributing factor for the lack of progress was
Mrs. Sekgoma's persistent lateness for court, conduct which






