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This is an appeal by the Secretary of the Law Society, the Secretary of the
Board of Trustees and the Law Society of Botswana against an order
granted by the Chief Justice on 18 February 2005 by which he admitted
Austine Sibanda as an Attorney, Notary Public and Conveyancer of the
courts of the Republic of Botswana. In the course of the lengthy, and in

some respects unhappy, proceedings leading up to this appeal, each of

the parties has appeared sometimes as applicant and sometimes as



respondent. For the sake of clarity, they will be referred to as the Law

Society and Mr. Sibanda respectively in this judgment.

Mr. Sibanda is a citizen of Zimbabwe. He completed an LLB degree with
Honours at the University of Zimbabwe on 24 January 1992. He was
registered as a Legal Practitioner in Zimbabwe on 9 December 1992 and
thereafter practised in that jurisdiction. On 20 November 2003, he
presented a petition to the High Court, seeking to be admitted as an
Attorney in Botswana. On 31 March 2004, the Law Society lodged a
notice of opposition to the petition. The Attorney General lodged a notice
of waiver on 20 March 2004. Notwithstanding the lodging of the notice of
opposition, on 25 July 2004, the Court granted an order to admit Mr.
Sibanda as an attorney. On 8 September 2004, however, the Law Society
applied to the Court to set aside the order. It is not necessary to go into
the grounds of that application: it had to do with the adequacy of the
notice to the Law Society that Mr. Sibanda’s application was to be dealt
with on 28 July 2004. On 11 October 2004, the Court rescinded the

order of 28 July 2004.

Mr. Sibanda‘s application for admission was heard by the Chief Justice
on 9 February 2005 and an order admitting him as an attorney was
granted on 18 February 200S. That is the order against which the Law

Society subsequently appealed, by notice dated 11 March 2005.



There are two further complications. Firstly, Mr. Sibanda took the oaths
of office as attorney, notary public and conveyancer before the Registrar
on 4 March 2005. On 11 March 2005, his attorneys tendered the
appropriate sums as payment of membership fees and education levy to
the Law Society and the amount due for the issue of a Fidelity Fund
certificate. Mr. Sibanda had previously applied to the court for a
direction that a Fidelity Fund certificate should be issued to him; that
application was made on 31 August 2004, and was presumably
superceded by the rescission of the order of 28 July 2004. According to
Mr. Sibanda, the payment tendered was not acknowledged and on 6 April
2005 he applied to the court for an order directing the Secretary to
accept the payments and issue a Fidelity Fund Certificate. On the same
date, the Law Society applied to the Court for a stay of execution of the
order of 18 February 2005. Mr. Sibanda lodged a notice of opposition to
the application for a stay, and it does not appear that any further order
has been made. In any event, although these applications have added
significantly to the length of the record, they do not appear to raise any

separate issue of substance.

The second complication is that by the time the Chief Justice came to
issue written reasons in regard to the order which he had made on 18

February 2005, which he did on 29 April 2005, he had reconsidered the



arguments which had been presented to him and had come to the view

that the order should not have been granted.

Before turning to the substantive issues, there is a preliminary question
to be considered. In his opposition to the Law Society’s application for
rescission of the order of 28 July 2004, as set out in heads of arguments
lodged in September 2004 (Record p. 303), Mr. Sibanda submitted,
firstly, that in terms of Section 10(4) of the Legal Practitioners Act of
1996 the Law Society could only intervene by leave of the court, that no
such leave had been granted and therefore the Law Society ‘s papers and
arguments were not properly before the Court and should be
disregarded: and secondly, that in terms of Section 10(4) the Law Society
could only appear as an amicus curiae and as such could only seek to
assist or advise the court, and could not act as a party in opposing an
application. These arguments were before the judge who granted the
order of rescission on 11 October 2004, but we do not have any note of
his views upon them. The arguments were repeated before the Chief
Justice, who rejected them. Broadly, the Chief Justice took the view
that Section 10(4) did not require a separate application for leave to
intervene and that although Mr. Sibanda was right to raise the point, the
Law Society’s failure to seek leave should not be fatal to its intervention
in this particular case; and that in terms of Section 10(4) the Law Society

could, with leave, appear “to oppose the granting of an application and



that it would be wrong to try to restrict the grounds on which or the
manner in which such opposition could be pursued. In his grounds of
appeal, Mr. Sibanda again referred to these arguments but he did not
press them and it is sufficient to say that we are quite satisfied that the

Chief Justice dealt with them correctly.

The Law Society originally put forward four grounds of opposition to Mr.
Sibanda’s application. The first of these was that Mr. Sibanda was not a
fit and proper person to be admitted under the Legal Practitioners Act:
but this ground was given up, and need not be considered. The
remaining grounds were:-
i) that Mr. Sibanda is not a Commonwealth citizen nor
otherwise qualified to be admitted in terms of Section
6 of the Act;
it} that the country of Zimbabwe does not provide
reciprocal arrangements for citizens of Botswana to be
admitted to practice in that country; this ground may
be taken as covering also an argument that the legal
system of Zimbabwe is not, or has not been proven to
be, sufficiently analogous to that of Botswana;
ii1)  that Mr. Sibanda is not (or has not shown that he is) a
person ordinarily resident in Botswana or who intends
permanently to reside in Botswana.
The legislation governing the admission of legal practitioners in
Botswana is found in sections 3 to 6 of the Legal Practitioners’ Act No. 13

of 1996. Section 3 deals with the admission of persons who are citizens

of Botswana. Section S provides, so far as material:-



“3(1) A person who is a citizen of a Commonwealth country (including a
citizen of Botswana) shall be qualified to be admitted as a legal
practitioner if he satisfies the Court that -

a) he is a fit and proper person .....

€) he has been admitted, has done his pupilage and is
entitled to practise as attorney or solicitor in any
Division of the Supreme Court of the Republic of South
Africa or in the High Court of Zimbabwe: and

f) he is ordinarily resident in Botswana or intends to
reside permanently in Botswana; and

g) there is a reciprocal provision in the law of the
Commonwealth country of which he is a citizen to
permit a citizen of Botswana qualified in terms of the
laws of that country to be admitted to practise in that
country.”

Section 6 provides:-

“6(1) A person who is not a citizen of Botswana shall be
qualified to be admitted as a legal practitioner if he
satisfies the court that -

a) he is a fit and proper person;

b) he has complied with the educational
requirements specified in paragraphs (b}
and (c) of section 4(1);

c) he is ordinarily resident in Botswana or
intends to reside permanently in
Botswana; and

d) there is a reciprocal provision in the law of
the country of which he is a citizen to
permit a citizen of Botswana qualified in






