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The appellant and the second respondent are both involved in the business of

ferrying passengers for gain. They are business competitors.



Prior to 30 May 2003 the second respondent had a permit which entitled him to
ferry passengers in his vehicle B358AAN between Lobatse and Gaborone during
certain specified hours. It is common cause that on or before 30 May 2003 the
second respondent sold vehicle B 358 AAN to the third respondent. Section S of
the Road Transport (Permits) Act (CAP 69:03) (hereinafter referred to as “the
Act”) provides, inter alia, that no person shall use a motor vehicle on a road to
convey any person for hire or reward except under and in accordance with the
terms and conditions of a permit issued in terms of the Act. A permit issued
under the Act is issued in respect of a particular vehicle, and section 19 of the
Act provides:

“Where the holder of a permit sells, transfers (except by way of

security for any purpose) or otherwise disposes of the vehicle, or of

the business in respect of which such permit was issued, such

permit shall, unless written consent under section 18 has been

endorsed thereon, expire with effect from the date of such sale,

transfer or other disposal, and the vendor or transferor, or person

who otherwise disposes of such vehicle, shali return such permit to

the Controller”,
Section 18 provides that no such permit shall be transferable except with the
written consent of the Controller. No such consent was obtained by the second

respondent and it is clear therefore that when the second respondent sold and

disposed of vehicle B358 AAN the permit attaching to that vehicle expired.

When the appellant became aware of the sale of vehicle B 358 AAN he reasoned

that the time-slots allotted to that vehicle on the Lobatse — Gaborone route had,



as he put it, became vacant, and he decided to apply for a permit for one of his

vehicles to fill the vacancy.

Section 10(3) of the Act provides that the Controller may also grant a short-term
permit if he is satisfied that the demand for such a short — term permit is urgent.
In addition to his application for a new permit to be issued to him the appellant

applied also for an interim short-term permit to cover the same timeslots.

The appellant alleges that he then discovered that the second respondent was
illegally using a different vehicle, vehicle B693 ADK, on the said route, despite
the fact that this vehicle’s permit was for use on the Gaborone — Moshupa route.
This alleged illegality was reported by the appellant (through his attorney) to
Controller and to the Attorney General. The responses he got were far from
satisfactory. The second respondent alleged that he was authorized to sell
vehicle B 358 AAN and that he was therefore entitled to transfer the permit to
his other vehicle, vehicle B 693 ADK. There is no provision in the Act to support
such an allegation. Section 18 deals with consent by the Controller to transfer a
permit, and it is admitted on the papers that the man who consented to the sale
of vehicle B358 AAN did not have authority to consent aiso to the transfer of its

permit.



On 26 June 2003 the second respondent applied for a permit for vehicle B693
ADK and this was allegedly granted. It is also alleged that a temporary one-
month permit was granted for that vehicle on 26 August 2003, followed by a
permit valid for 3 months granted on 24 September 2003. If these permits were
necessary it is clear that for a period after 30 May 2003, and until such permits
were granted, the second respondent plied the route illegally, using vehicle B
693 ADK. In several letters written by his attorney the appellant alerted the
Controller to these facts and suggested that the matter be properly investigated.
He received no satisfactory answer to his letters and he believed that his own
applications were not being properly and impartially dealt with by the Controller,
In his affidavit in support of his Notice of Motion the appellant alleges that his
application for a short-term permit was not dealt with at all by the Controller. He
however did not seek an order from the court compelling the Controller to deal
with his application. The orders he sought are set out in his Notice of Motion as
follows:

“ 1. That the Controller of Transport be and is hereby held to have
abdicated his statutory duty to make an urgent determination
pursuant to the provisions of section 10(3) of the Road Transport
(Permits) Act (Chapter 69:03).

2. Thatin the exercise of its original jurisdiction to make a decision
where a public official tasked with that responsibitity has failed or
refused to, the Court hereby grants the Applicant’s application for
a temporary permit on the Lobatse ~ Gaborone, Gaborone -

Lobatse route at the times stated in its application for a permit
dated 18" June 2003.



3. That the Controller of Transport be and is hereby ordered and
directed to issue the Applicant with the relevant documentary
temporary permit.

4. That the Applicant be and is hereby given leave to ply the said
route on a provisional basis, in terms of the temporary permit
aforesaid untii the Department of Transport and Safety issues a "P”
permit for the route in terms of section 3 of the Road 7ransport
(Permits) Act {Chapter 69:03]

5. That the Controller of Transport be and is hereby ordered to
investigate the conduct of his officers in terms of the complaint
lodged with him by the Applicant on the 26™ June 2003 and all other
factors that arose therefrom.

6. That the Controller of Transport be and is hereby ordered to report
the resuits of his investigation to the Applicant in writing within a
period of thirty (30) days from the date of this Order.

7. That the 1% Respondent pay the costs of this Application on the
legal practitioner to client scale.

8. That the 2" and / or the 3" Respondent be and are hereby ordered
to pay the costs of this Application on the legal practitioner to client
scale, jointly and severally with the 1% Respondent only in the event
of such party filing any opposing papers to this Application.

As can be seen from the prayers set out in the Notice of Motion the most

pressing order sought by the appellant was an order from the Court granting him

a temporary permit.

The appellant's Notice of Motion is dated 7" October 2003. Before bringing his
application he had received a letter from the Department of Road Transport and

Safety. The letter is dated 4 July 2003 and reads as follows:






