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MOORE J
The 1%, 4™ and 5" Appellants are companies duly incorporated in accordance

with the company laws of Botswana. The 2" A_ppellént is the Managing Director

of the 1%, 4" and 5™ Appellants. The 2™ Appellant is described simply as an

adult male of full legal capacity.



The five Appellants filed Notice of Appeal against the Order or Judgement of
Marumo J delivered in the High Court where the court ordered that Summary
Judgment be granted against the Defendants in terms of the Draft Order as

amended by the judge.

The Appellants put forth a number of Grounds of Appeal but these can be
realistically described as a complaint that the Respondent was not entitled to the
order for Summary Judgment made by the Court & quo. They also contend that

they are entitled to the grant of leave to defend the action.

The learned Trial Judge considered the [argely technical objections raised by the
Appellants against the Respondent’s application for summary judgment, noted
that no substantive defence had been advanced by the appellants and had litlle
difficulty in granting the orders for Summary Judgment prayed for by the
Respondents. The question in this appeal is whether or not he was right to do

s0.

In the Appellant’'s Heads of Argument, they charge the Court a quo with the
transgression of error under eight separate heads. Their arguments were met
with a stiff repost by the Respondent in its Heads of Argument; but it is not
necessary to set out the respective contentions under the separate heads relied

on by the Appellants and countered by the Respondent.



DEFECTIVE AFFIDAVIT

The Appellants complain that the affidavit in support of the Application for
Summary Judgment was fatally defective in so far as it purported to verify facts
which were incorrect by stating under cath that the 2™, 37 , 4™ and 5"
Defendanis were liable in an amount in excess of that owed by the principal
debtor, when in fact they were mere sureties whose liability could not exceed that
of the principal debtor. Specifically they argue Mr. Kaelo Biki Radira deposed
that the 1°* Appellant was liable to the Respondent in the sum of P593,616.14 in
respect of claim B and that each of the 2™, 3%, 4" and 5™ Appellants were liable
to the Respondent in the sum of P600,000.00 which was totally opposed to the

concept of the law of principal and surety.

In the Respondent's Heads of Argument, it counters that the affidavit of Kaelo
Biki Radira verified the cause of action and the amount claimed in compliance
with the second requirement of Order 34 {2) in that the Deponent had verified the
cause of action on the grounds set out in the summons and then proceeded to

verify the amounts claimed by tabulating them in detail.

The Respondent admitted that “it is true that the amount claimed against the
principal debtor was less than the amount claimed against the sureties.” That
was because all sureties (2““ to 5" defendants) undertook to pay a maximum of

P600,000 in the event of the default of the Appellant under the loan agreement.



Notwithstanding this explanation by the Respondent, the fact remains that the
Appellants have succeeded in exposing a defect in the Affidavit on that issue.
Furthermore, they had raised the legal question whether a surety could be made

liable for an amount in excess of the principal debt.

JOINT AND SEVERAL LIABILITY

The application for summary judgment reflected in claim A, involved claims
against the 1% Defendant, against the 2" Defendant, against the 3™ Defendant,
and against the 4™ Defendant. Under claim B, the Respondent made claims
against the 1* Defendant, against the 2™ Defendant, against the 3" Defendant,
against the 4" Defendant and against the 5" Defendant. Under claim A, interest
and penalty interest were claimed against the 1% defendant whereas an order
declaring Lot 1801, Kanye Specially Executable was sought against the 2™
Defendant. Principal sums were claimed against all four defendants under claim

A,

Under claim B the Respondent sought payment of a principal sum of
P593,616.14 plus interest, plus penalty interest, together with an order declaring
Lot 23983, Gaborone Specially Executable. Against the 2" Defendant, the claim
was for P600,000 together with an Order declaring Lot 1801, Kanye, Specially

Executable. The claims against the 3™, 4" and 5" Defendants were for



P600,000 against each of them. There was also a claim for an Order declaring

Lot 150 and 151 Kanye Specially Executable against the 5™ Defendant.

Neither in the application itself, nor in the supporting affidavit, was there a claim
that the liability of the Appellants should be joint and several. Thus, as the claim
stood, the Respondent was seeking separate orders against each Defendant
separately and severally in respect of both claims A and B. Nor was the draft
order prepared in terms of joint and several liability. It was amended in the hand
of a person who proceeded without further evidence by affidavit or otherwise
according to the record, to alter the monetary awards against the 2", 3", 4™ and
5™ Appellants under claim B, and making amendments by in addition ordering

joint and several liability.

The Appellants contend that the alterations in the draft order are impermissible
and further, that the order for joint and several liability ought not to have been
made since no such order was prayed for in the Application for Summary
Judgment. This contention is unanswerable and is by itself a basis for setting

aside the order of the court a quo.

SUMMARY JUDGMENT

The Summary judgment procedure is a useful process by which a deserving

plaintiff may obtain judgment without incurring the expense and consumption of



time which a trial involves. However, according to the Civil Practice of the
Supreme Court of South Africa, Fourth Edition, page 434, the courts have in
innumerable decisions stressed the fact that the remedy provided by this rule is
an extraordinary one which is ‘very stringent’ in that it closes the door to the
Defendant, and which will thus be accorded only to a plaintiff who has, in effect,

an unimpeachable case.

Such is the need for caution in the granting of an order for summary judgment
that the courts retain a discretion to refuse the making of an order unless it is
satisfied that it is fair and just to do so in all the circumstances of the case. This
principle has been articulated with such clarity at page 445 of the Civil Practice
of the Supreme Court of South Africa that | set out the relevant passage in full
and respectfulty adopt it. It reads:

“it has been said that while it is not clear in accordance with what
criteria this discretion will be exercised, an important factor
weighing with the court is the extraordinary and stringent nature of
the remedy accorded a plaintiff by rule 32, and that it is only when
there is no reasonable doubt about the plaintiffs claim that the
applicant should be acceded to. On the other hand, it has been
held that the discretion should be exercised, not capriciously or on
the basis of mere conjecture or speculation so as to deprive a
plaintiff of his remedy of summary judgment when he is entitled to
it, but upon material before the court from which it appears that a
reasonable possibility exists that an injustice may be done if
judgment is so granted. The court's discretion to refuse summary
judgment should be exercised only where there is some factual
basis or some belief set out in the affidavit resisting summary
judgment which enables the court to say that there is a reasonable
possibility of a defence emerging at the trial.”






