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IN THE COURT OF APPEAL OF BOTSWANA
HELD AT LOBATSE

Court of A Civil App. No.033/04
h Court Case Misca No. 1470 of 2001

In the matter between:

ANNESTHESIA INTENSIVE CARE &

EMERGENCY MEDICAL (PTY) LIMITED Appeliant
And
MRI BOTSWANA LIMITED Respondent

Adv. R.A. Solomon $.C. for the Appellant
Mr. John Carr-Hartley for the Respondent

JUDGMENT

CORAM: P.H.TEBBUTT J.P.

N.W. ZIETSMAN J.A.
S.A. MOORE J.A.
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Dr Med Willi H. Kommerscheidt is an Anesthesiologist. He is a German
national and was headhunted to Mainz in the Republic of Germany by the
Defendant. The Managing Director of the Defendant Mr. P.W. Proctor
wrote a letter to Dr Willi, as he came to be addressed during the course of
his relationship with the defendant, in which he made an offer of

employment to Dr Wilii.

Discussion had been going on between Dr. Willi and Mr. Proctor prior to

the letter headed RE: OFFER OF EMPLOYMENT dated 03 July 2000.



The letter referred to those discussions and outlined what were to be Dr.
Willi’'s areas of responsibility. He was to function as Head of Department

- Operations Division of the Defendant Company and based in Gaborone.

The Defendant Company is duly incorporated according to the laws of the
Republic of Botswana. It is engaged in the business of providing
emergency medical and transport services to patients suffering from
trauma or other life threatening illnesses which require them to be moved
from the location where the emergency arose, to a distant medical facility

where specialised medical and or hospital treatment could be obtained.

As part of Dr. Willi's preparation for taking up the proffered employment ,
Mr. Proctor indicated that the Defendant Company required him to visit the
local German Air Rescue Service, and hopefully do a ride along on some
of their helicopters, to get a feel of First World Air Rescue Service
operations. He was also requested to get some experience with the
German Ambulance Service. n addition, the letter made it clear that the
Defendant wanted the prospective Head of Department to attend the
Advanced Cardiac Life Support (ACLS) and the Advanced Trauma Life
Supports (ATLS) courses upon his arrival in Gaborone and possibly to
attend courses in Johannesburg as he would be required to hold an
instructor certificate in both ATLS and ACLS. The company policy was to

expose Dr. Willi to both local and regional theories and practices in the



relevant fields so that he could effectively both supervise and also train

subordinate staff working under him.

By the 28™ of February 2001 the Plaintiff Company had become extant.
Dr. Willi was in essence its body and soul. But it was the company, and
not Dr. Willi the individual, which entered into a written agreement with the
Defendant company on that day. The agreement contained many terms
and provisions: but it is common cause between the parties that clause 9
entitlied TERMINATION, which the Respondent contends gave it the right
to terminate the services of the Plaintiff, lies at the heart of the dispute

which eventually reached the High Court.

The text of clause 9 stipulated that:

“Either party may terminate this agreement during the Initial Period
upon the giving to the other three (3) months written notice or
payment in lieu of such notice, provided that:

9.1 termination by the Employer shall be for reason including but
not limited to misconduct, incapacity, which shall include
poor performance or sickness, or operational requirements:

9.2 the Employer shall be entitled to terminate this agreement
during the Initial Period without notice upon the commission
by the consultant of any act of serious misconduct including,
but not limited to, any misconduct involving the use or
consumption of alcohol and/or habit forming drugs, whether
during or outside working hours and those acts of
misconduct set out in the Employment Act Cap 47:01, as
amended.”



Under clause 2 of the Agreement, the Initial Period is “a period of three (3)
years ... commengcing, notwithstanding the date of signature hereof, on 1
October 2000." It is common cause that the Defendant company
purported to terminate the agreement within the Initial Period thus
necessitating an application and interpretation of clause 9. It is also

agreed that the Respondent gave written notice as required by the clause.

The letter of termination is brief and cryptic. It is dated 27 March 2001,
and written under the hand of Mr. Patrick Proctor the Defendant's

Managing Director. Its critical paragraph reads:

“As per our discussion this morning, we advise that your company’s
services are no longer required by MRI Botswana Limited, and in
accordance with Section 9 of our agreement, three months notice is
hereby given.”

The three months period of notice ending at the end of June 2001, three
clear months notice was accordingly given. The first paragraph of the
termination letter begins with the phrase “As per our discussion this
morning”. This clearly suggests that the letter of termination followed a
discussion which had taken place earlier that day. It lends credence to the

Respondent’s contention, which is not disputed by the Appeliant, that the

parties had discussed the state of affairs between them that morning.
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The dispute between the parties lies in the content of the discussion. The
Respondent says through the oral testimony of its Managing Director Mr.
Proctor, as extracted from the record, that it gave as its reasons for

dismissing the plaintiff:

3.1 The continued problems that the Respondent's Managing
Director experienced with Dr. Willi's performance and his
attitude.

3.2 The importation of goods for Dr. Wiil’'s own use in a
shipment of the company’s goods was underhand and not
following normal standards of business practices.

3.3 Dr. Willi's continuing breach of the Defendant's safety
protocols in that

(i) he did not always wear surgical protective gloves
when treating or handling patients.

(it} he sent an ambulance to Palapye to fetch a patient
without a medical attendant in the rear of the
ambulance.

(i) He was breaching every safety guard that the
Respondent had in the company.

3.4 Dr. Willi was causing a rift between the Defendant's advisers
and the staff and management by doing his continual
thinking of doing it his own way. (sic)

The Appellant for its part, through the evidence of Dr. Willie, says that:

1. This company was asked to report missing items from a
consignment of medical goods, signed to airfreight. (sic)

2. He was told that his failure to report the missing items to the

police would be the reason to terminate his company's
contract of services.
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3. That was the only reason given to him verbally in the
Respondent's office. Mr. Neil Charton, the Company
accountant, was present.

There can be no doubt that clause 9 gives either party the right to
terminate the agreement during the Initial period upon the giving to
the other of three months written notice or payment in lieu of such
notice. But this stipulation is subject to a proviso. Under the
proviso, termination by the employer shall be for reason. The
draftsman of the agreement omitted the use of the indefinite article
‘a’ before the word ‘reason’. It is my view that though ‘reason’ is
singular, the employer is not confined to giving a single reason as
the Appellant has argued. This is made abundantly clear by the
words, which follow ‘reason’ — ‘including but not limited to
misconduct, incapacity, which shall include poor performance or

sickness, or operational requirements.’

Clause 9.1 thus gives misconduct, incapacity, or operational
requirements as the three principal reasons for termination. But
this list is not exhaustive. Further, as has been shown with
incapacity, each principal reason is capable of spawning sub-
reasons of its own as has been illustrated in the text of the sub-
clause where the examples given of incapacity are poor

performance or sickness. But the words ‘which shall include’






