
IN THE COURT OF APPEAL OF THE REPUBLIC OF BOTSWANA 
HELD AT LOBATSE 

COURT OF APPEAL CIVIL APPEAL NO. 009 OF 2005 
MISCELLANEOUS CIVIL APPLICATION NO. 303 OF 2004 

In the matter between: 

BOTSWANA UNIFIED LOCAL GOVERNMENT 

SERVICE ASSOCIATION APPELLANT 

and 

THE ATTORNEY GENERAL RESPONDENT 

Mr. V. Moupo for the Appellant 
Mr. M. Chamme for the Respondent 

CORAM: K.R.A. KORSAH J.A 
F.H. GROSSKOPF J.A. 
S.A. MOORE J.A. 

J U D G M E N T 

MOORE J.A. 

This matter began by Notice of Motion in which the Appellant prayed for 

the following orders: 

" 1. Declaring that the Job Evaluation exercise 
undertaken by the Government for the 
Local Government Service following an 
order of this Honourable Court dated the 
20 th October 1999 in Civil Case No. CC 
1825 of 1995 was conducted in violation 
of the said Court Order. 
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2. Directing the Establishment Secretary to 
exercise his powers in terms of Section 
5(2) of Cap 40:06 forthwith and in 
particular to determine the gradings and 
salaries and/or allowances of the staff of 
the Unified Local Government Service in 
accordance with the order of this 
Honourable Court in Case CC 1825/1995. 

3. Declaring that the Applicant is entitled to 
be meaningfully consulted by the 
Respondent about the effective date of the 
implementation of the said gradings and 
salaries and/or allowances after the 
determination referred to in paragraph 2 
above. 

4. That Local Service Management Directive 
No. 3 of 2003 issued by the Establishment 
Secretary in pursuance of the said Job 
Evaluation exercise is declared null and 
void and accordingly set aside. 

5. That the Respondent pays the costs of this 
application. 

6. Granting the Applicant such further 
and/or alternative relief as to the 
Honourable Court deems fit (sic)." 

The Notice of motion was supported by a founding affidavit to which the 

Respondent filed its own answering affidavit. The appellant then 

responded with an affidavit in reply. The matter was heard by the 

learned Chief Justice who gave a full judgment dealing with the issues. 

This Court is grateful to him for establishing the background to the 

existing controversy by carefully tracing the history of the events leading 

up to it. The appellant was dissatisfied with the judgment of the learned 
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Chief Justice and so it filed a Notice of Appeal and set out the grounds 

upon which it based the appeal in the following manner: 

"4.1 The court a quo erred in fact in finding 
that the Appellant was represented by its 
two highest ranking officials in the Lower 
Panel of the Job Evaluation exercise, when 
that is not correct. 

4.2 The court a quo erred in finding that the 
Secretary did not abandon his powers to 
determine the Grades of Local Government 
Officers to the Upper Panel of the Job 
Evaluation whereas he was in fact co-
opted by the Panel, in determining the 
grades. 

4.3 The Court a quo erred in failing to find 
that the role of the Directorate of Public 
Service Management in the Upper Panel 
was clearly contrary to paragraph 3 and 
paragraph 6 of the 1999 Court Order, in 
that it is the Upper Panel which effectively 
determined the grades and the Director 
participated in that exercise. 

4.4 The Court a quo failed to realize that from 
the conduct of the Respondent in the Job 
Evaluation exercise, and from its 
explanations in Court, it had no intention 
to comply with the 1999 Court Order." 

THE PRESIDENTIAL DIRECTIVE 

If one refrains from delving into pre-history, the genesis of the dispute 

may be said to lie in a directive emanating from the Office of the 

President. Presidential Directive CAB 2/84 reflected that His Excellency 

the President had made the decisions set out in the directive as a result 
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of advice tendered to him at the 2nd meeting of the Cabinet held on 

Wednesday 25 t h January, 1984. The decision of the President, in whom 

the executive powers of Botswana is vested, was made in the lawful 

exercise of his powers under sections 47 and 50 of the Constitution. 

The extrapolation of salary scales was expressly excluded (see decision 

iv). Decision viii permitted the estimation of O & M and job evaluation as 

at present. Decision ix provided that the two assessment panels should 

be set up under the chairmanship of the Permanent Secretary to the 

President (Upper panel) and the Director of Personnel (Lower panel) to 

deal with gradings of superscale and below superscale jobs respectively. 

Decision x provided that the job evaluation programme should convene 

with some increased professional resources and with additional 

resources on a self-help basis. 

THE CONSENT ORDER DATED 20™ OCTOBER 1999 

The appellant has for many years harboured in its breasts feelings that 

its members were being treated like foster children whereas employees of 

the central government were being preferred as favourite sons. The 

learned Chief Justice says at page 10 of his judgment that "it was this 

perception which eventually led it to institute proceedings in case 

1825/95 resulting in the grant of 1999 Order." 
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The Order of Wednesday 20 th October 1999 is a consent order. The 

parties are to be commended for working it out. Such orders are usually 

the result of efforts of parties and their legal advisors to settle their 

differences without the resort to further litigation. But sadly, as in the 

instant case, further difficulties may arise about the meaning of the order 

itself, or as to the manner in which the agreement is to be, or is being, 

implemented. Unhappily, as here, some parties find themselves impaled 

upon the hazard which they sought to avoid, the hazard of a trial. 

The order, which has caused so much grief to the parties, was not 

crafted in language of the greatest precision and exactitude. The learned 

Chief Justice expressed this view when he said at page 35 of his 

judgment: 

"The language of the order agreed by the parties 
and presented for confirmation by the presiding 
judge without any discussion in court was not 
exactly precise and is apt, as it has done, to 
cause a difference of opinion." 

The first four paragraphs of the Order appear to have caused the greatest 

difficulty of interpretation and implementation. They read: 

" 1 . The Lower Panel constituted in terms of 
paragraph (ix) of Presidential Directive No. 
CAB 2/84 dated 26 th January 1984 ought 
to include meaningfully the 



6 

representatives of the Plaintiff and the 
Establishment Secretary. 

2. The Panel aforesaid, reconstituted as 
above provided, commence within a 
reasonable time the re-assessment of 
grades to be identified under the Unified 
Local Government Service following the 
submission of revised job descriptions. 
The aforesaid grades shall be identified by 
the Local Government Joint Staff 
Consultative Council. 

3. Following such re-assessment, and taking 
due cognizance of the same, the 
Establishment Secretary is to 
expeditiously determine the grades 
concerned in terms of the powers and 
functions given by Section 5 (2) of the 
Unified Local Government Service Act Cap 
40:06. 

4. Professionals under the Unified Local 
Government Service should progress to 
the same grade as their counterparts in 
Central Government, provided that no 
professionals under the Unified Local 
Government Service shall progress, at any 
given time, to the same or a grade higher 
than that occupied by his or her 
supervisor in the Service." 

THE ESTABLISHMENT SECRETARY 

The Establishment Secretary is a creature of statute. That office was 

created by Section 5(1) of the Unified Local Government Service Act Cap. 

04:06 intituled "An Act to provide for the establishment of a Unified Local 

Government Service which shall be the sole employer of certain Local 

Government employees and for matters connected therewith and 



incidental thereto." Under section 2 of the Act "Establishment Secretary" 

means the Establishment Secretary appointed under section 2. Under 

section 2(2): 

"The Establishment Secretary shall have vested 
in him the administration of the local 
government service and without prejudice to the 
generality of the foregoing shall be responsible 
for -

(a) conditions of appointment and terms of 
service; 

(b) recruitment, transfer and promotion of 
officers; 

(c) staff complements and gradings; 

(d) administration, structure and assessment 
of salaries; 

(e) local authority service training policy; 

(f) discipline, staff training and welfare; 

(g) localization and staff development and 
methods; 

(h) staff inspections and organization and 
methods; 

(i) allowances and the policy with regard to 
gratuities." 

The Establishment Secretary's further powers, duties and responsibilities 

are to be found in sections 6, 15, 16-22 and 24. 


