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This is a dispute about the effect of section 99 of the Employment Act (Cap
47:01) on the wages or other benefits due to the respondents for working on
paid public holidays. The respondents are shift workers. Their wages are paid

monthly but are calculated on the number of shifts they work, averaged out over

a 12 month period.



Before 1 set out the relevant sub-sections of section 99, it will be useful to define

some of the terms cited.

1.

“Paid public holiday.” Certain days are listed in the 2™ Schedule to

the Act as paid public holidays. In fact all public holidays are
treated by the Appellant as paid pubfic holidays, and employees are

paid on those days whether or not they work.

“Basic pay.” This is defined in the Act as meaning “the rate of
payment, including any payment in kind, made by an employer for
work done or services performed during an hourly, weekly,

fortnightly or monthly period excluding all other remuneration”.

“Wages.” This is defined in the Act as meaning “in relation to any
contract of employment, the aggregate of basic pay and all other
forms of remuneration payable to an employee by an employer by

virtue of that contract...” (the rest of the definition is not material).

“Rest day.” The Act speaks primarily of “rest periods” as in section
93(1) -
“Every employee shall be granted by the employer in every period

of seven consecutive days a rest period comprising at least 24



consecutive hours, which period shall ordinarity be or include a
Sunday:

Provided that....” (not relevant)

5. Section 94 then provides:-
“Any employee who works during a rest period, either by
agreement with the employer or on being required to do so under
section 95, shall be paid at least double the wages he would have
been paid had the period been an ordinary working period, or at
his option be granted a day or days off, as the case may be, in lieu

thereof.”

It follows that a rest day is a day on which an employee would not normally be

expected to work.
[ turn then to the disputed sub-sections of section 99.

“99(2) Where a paid public holiday falls on a rest day the day next
following the rest day which is not itself a rest day shall be
deemed, for the purposes of this section, to be a paid public

holiday.



(3) Any employee who works on a paid public holiday or on a day
observed as a public holiday by virtue of the provisions of sub-

section (2) shall

() be paid at least double the wages he would have
been paid had the day been an ordinary working day;
or

(b) be granted a paid day off in lieu of that day within 10

days immediately thereafter.

(4) Subject to sub-section (3), the employer shall pay to his

employee his basic pay in respect of every paid public holiday.”

The stated case which was before the Learned Judge in the Court a quo set out

the issue to be decided in paragraph 15 as follows:

“This Honourable Court is accordingly called upon to decide on the
correct interpretation of the meaning of “at least double” in Section

99(3) (a) and/or clause 9 of the Conditions of Service.”

In fact clause 9 of the Conditions of Service does not use the words “at least

double” but rather “twice the basic hourly rate” but nothing turns on that. The



more fundamental error, as His Lordship below correctly pointed out, is that the
dispute is not about that phrase at all. It is common cause that “at least” means

“not less than” and “double” means “twice.”

The real point of difference between the parties lies in the interpretation of the
phrase in sub section (4) “subject to sub section (3).” This will be apparent
when 1 set out the two opposing contentions. I will refer to the parties as "The

Corporation” and “The Workers.”

The Corporation contends that when a worker works on a paid public holiday he
should be paid double the wages he would have been paid had that day been an
ordinary working day. (I refer to the situation under section 99 (3)(a), ignoring

for the moment the alternative option under section 99(3}(b).

The workers contend that when a worker works on a paid public holiday he

should be paid as above plus, under subsection (4), his basic pay for that day.

It was the workers’ contention which found favour with the learned judge a quo
and indeed apparently with another Judge, the proceedings before whom were

set aside as a nullity for reasons unknown to us.



In the judgment of the learned Judge a quo with which we are concerned the
crucial finding which he makes is in relation to the word “subject to.” He set out,
correctly, that it is an ambiguous phrase. Its usual function is to introduce a
subservient provision, and in support of that statement he cites Thompson on

Legislative Drafting, 2™ Ed. at p.85; Hickman v. The Attorney General 1980(2)

S.A 583 (R) at 587 D; Commissioner of Police v. Wilson 1981(4) S.A 726 (Z A D);

S v. Marwane 1982 (3) S.A. 715 (AD); Crook & Another v. Minister of Home

Affairs and Another 2000{2) S A 385 (T) at 389; and C & ] Clark Ltd v Inland
Revenue Comrs [1973] All ER 513 at 520.

For the sake of completeness I should add to this list the cases cited by Mr
Redding, all of which adopt what I would call the normal interpretation of the
phrase “subject to”. This is perhaps best and most recently expressed by Farlam

J.A in Premier, Eastern Cape & Another v. Skeleni 2003 (4) S A 369 at 375 H,

where he says of the phrase:-

“While it is often used in statutory contexts to establish what is
dominant and what is subservient, its meaning in a statutory
context is not confined thereto and it frequently means no more
than that a qualification or limitation is introduced so that it can be

read as meaning “except as curtailed by”



The other cases are:
Alhaji Umaru Abba Tukur v The Government of Gongola State
(Nigeria) (1989) 9 NILR S.
Attorney — General v Mharapara 1986(1) ZLR 19 (SC)at 21 B-C.
Harding v Coburn [1976] 2 NZLR 577 at 582 lines 44 — 46
Environmental Defence Society v. Mangonui County Council [1989]
3 NZLR 257 (C. A ) lines 17 — 25.

Massey — Harris Co. v. Strasburg (1941) DLR 620 (Sask. C.A) at
622.

Hawkins v Administrator of South West Africa 1924 SWA 57 at 66.

The learned Judge a quo however then went on to rely on the case of Akisatan

Apera of Iporo and Others v. Akinwande Thomas and Others 1950 A C 227 as

authority for the use of the words “subject to” to mean “without prejudice to” or

“notwithstanding.”

Certainly “without prejudice to” was the interpretation used by Lord Simonds at
p234 of the judgment. But equally clearly their Lordships were dealing with a
situation in which to give the phrase its normal or ordinary meaning would have
made nonsense of the provision under consideration. That is far from the
position here. In fact I take the view that to give the words “subject to” this

normal meaning makes a great deal more sense than to give them the more






