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GROSSKOPF JA:-

The first appellant is the secretary and the second appellant the chairman of the
Central District Council (“the council”), a duly established local authority. [ shall
refer to the first appellant as “the secretary” and to the second appellant as “the

chairman”.



On 6 December 2002 the council passed a resolution to close a school known as
Western Primary School (“the school”). Following representations the Minister of
Local Government thereafter directed that the school be reopened and that the
council allow a wider consultation with various stakeholders. Consultations were
held and the council concluded that the majority of interested parties agreed with
the proposed closure of the school. The secretary then notified the Principal
Education Officer and other officials by means of a savingram dated 10 April 2003
that the chairman had directed that the school be closed at the end of the term and
that the Masilo Primary School {“the new school”) would be opened at the
beginning of the next term. The headmaster of the school informed the parents
that their school had been closed and that they should relocate their children to

the new school or elsewhere. Most of them did so.

On 12 May 2003 the present respondent, Kelebonye Motsumi, and one Johnson
Madani brought an urgent application “the main application” in the court _a quo.
They were both parents of pupils who had previously attended the school. They
applied for a rule nisi to issue calling upon the chairman as first respondent and the
council as second respondent to show cause on or before 23 May 2003 why they
should not be ordered, inter alia, to reopen the school forthwith. The court a quo

issued a rule nisi accordingly on 12 May 2003 (“the order of 12 May 2003”).



The secretary filed an answering affidavit in the main application on behalf of the
council on 22 May 2003 and the chairman confirmed the contents of that

affidavit. They opposed confirmation of the rule,

Before the main application was considered by the court a quo on 3 June 2003
the present respondent, Kelebonye Motsumi, brought a second urgent application
(“the contempt application”) on 23 May 2003, citing the secretary as first
respondent and the chairman as second respondent. The contempt application was
for an order committing the secretary and the chairman to prison for contempt of

court in that they had wilfully disobeyed the order of 12 May 2003.

The secretary filed an answering affidavit in the contempt application on 27 May
2003 on behalf of himself and the chairman. He disputed that he and the
chairman had wilfully failed to comply with the order of 12 May 2003. His
affidavit sets out the difficulties which they encountered in complying with certain
aspects of the order of 12 May 2003 as well as their inability to comply with
other aspects thereof. No replying affidavit was filed by or on behalf of the
applicants in the contempt application and the averments of the secretary in his

answering affidavit therefore stand uncontroverted.

The court a_quo considered the contempt application before the main application.
The court held on 3 June 2003 that the secretary and the chairman had

deliberately disregarded the order of 12 May 2003 and found them guilty of



contempt of court. The court a quo imposed a fine of P1000.00 on each of them.
The fine had to be paid within five days, failing which they were to be placed in
custody for 30 days. The court a_quo further ordered them to bear the costs on
the scale as between attorney and own client. They appealed to this court against

their conviction and sentence as well as the cost order.

I might mention in passing that the officially signed court order of 3 June 2003 in
the contempt application wrongly refers in its heading to the chairman and the
council as the respondents in that application. Paragraph 1 of the order further

wrongly records that the “applicants” were found guilty of contempt of court.

It is necessary to set out the order of 12 May 2003 in full in order to determine
whether the appellants have in fact failed to comply with its terms, as found by the
court a quo, The order of 12 May 2003 reads as follows:

“IT IS HEREBY ORDERED THAT:

1. The matter be treated as one of urgency.

2. A rule nisi is hereby issued calling upon the respondents to
show cause, if any, on or before the 23rd May 2003, why it
should not be ordered that:

a) The respondents should forthwith reopen Western
Primary School and restore all facilities necessary for the
school to continue operating.

b) The respondents be restrained, prohibited and
interdicted from interfering with the operations of
Western Primary School in a manner which would
adversely affect the operations of the school, pending
the resolution of this matter.



c) Paragraphs (a) and (b) of the Rule Nisi are to operate
as an interim interdict.

d) The decision of the 15t respondent closing Western
Primary School be reviewed, corrected and or set aside
for being ultra vires.
e) The decision of the 15t respondent closing Western
Primary School be and is hereby declared null and void,
ab initio, on account of fallure to adhere to the
principles of natural justice.
f)  Directing the 2nd respondent, together with such of the
respondents as may oppose this application, who shall
be fiable jointly and severally with the 2nd respondent,
to pay the costs thereof on the scale as between
attorney and own client.
g) The respondents are at liberty to anticipate the return
date on 24 hours notice to the applicants.”
Strictly speaking the chairman and council as respondents were not ordered to do
anything forthwith or to refrain from doing anything. They were merely called
upon to show cause on or before 23 May 2003 why they should not be ordered,

inter alia :
(a)  to reopen the school, and

(b) to refrain from interfering with the operations of the school.

They were further called upon to show cause on or before 23 May 2003 why
there should not be a so-called “Interim interdict” in terms of paragraph (¢). It
should be pointed out that paragraph (c) was part of the rule nisi. The interim

order was therefore not a separate order with immediate effect.



The secretary was concerned that an interim order had been granted before they
had the opportunity to show cause why the order should not be made. He
expressed his concern as follows in paragraph 5 of his answering affidavit in the
contempt application:

“However | state that the court order referred to is in the form of an

interim order which was granted before the respondents filed their

affidavits in opposition and calling upon the respondents to show

cause why the order should not be made final. | state that the

respondents in the main application had done so by filing answering

affidavits.”
Whatever the intention of the court a quo might have been, and irrespective of how
the order of 12 May 2003 might have been explained to or understood by the
chairman and secretary on behalf of the council, it is clear from the wording of the
order of 12 May 2003 that the interim order did not require the chairman and
council to reopen the school forthwith. They still had the opportunity to show
cause why there should not be an interim order in terms of paragraph (c) of the
order of 12 May 2003. The chairman and council were therefore strictly speaking
not obliged to do anything until the rule had been confirmed. On this basis they
were not disobeying any order of the court a quo when the contempt application
was launched on 23 May 2003 or when the court _a quo found them guilty of

contempt on 3 June 2003. Their appeal should accordingly succeed on this basis

alone.






