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TEBBUTT J. P.:

Two important issues are raised in this appeal. They are:

1.

Whether this court, as the Court of Appeal and thus the
highest court in this country can, and if so should, declare a
previous judgment of the court to have been wrongly decided
and to substitute for it a judgment which it considers to be
the correct one; and

Whether persons can hold land in tribal areas designated by

legislation as vesting in and thus falling under the



jurisdiction of land boards created by the Tribal Land Act
(Cap 32:02) in their personal and private capacities i.e. have
freehold title to the land enabling them to alienate it to
others.
Both these issues arise as a result of a judgment by Collins J. in which
he was called upon, in an application brought before him by the present
respondents, to come to a decision on the second of the issues. In
coming to his view on it - of which I shall have more to say later in this
judgment - Collins J. stated that he was bound by a decision of this
court and obliged to follow it. However, in a carefully considered and
well articulated judgment, he expressed his respectful view - and set out
his reasons for it - that that decision was incorrect. It is that decision
which forms the basis of the first of the 1ssues. It is reported in Kweneng

Land Board v. Matlho and Another 1992 B.L.R 292 and is a majority

decision of this court delivered by Aguda J. A, Amissah J.P concurring,

with Bizos J. A. dissenting.

Before considering the two issues raised, I must set out the facts which
gave rise to the litigation between the parties which has now ended up in
this court. I can do so relatively briefly because most of them are

common cause or, if not common cause, can really not be disputed.

The first respondent is a female pharmacist practicing in Gaborone. She
is a citizen of Zimbabwe. In 1989 she acquired from the second
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respondent a plot in the Nkoyaphiri ward at Mogoditshane on which she
has built a house worth about P300 000.00. The plot is situated within
the territorial jurisdiction of the Kweneng Land Board, which was created
by the Tribal Land Act in 1970. In 1989 the plot was an undeveloped
ploughing field. The second respondent, to whom the first respondent is
related by marriage, acquired the plot as a donation from her mother,
who in turn acquired it from her mother (now deceased} who was
allocated it in 1910 to cultivate it by the Chief of the area, Kgosi Pule, in
accordance with Bakwena Customary law. First respondent says that
when she took occupation of the plot it was the understanding between
her and second respondent that she would apply to the Kweneng Land
Board (to which for convenience, 1 shall hereinafter refer as the Land
Board) for formalization of her occupation of the plot. This she did in
1989 but heard nothing from the Land Board for four years. She put up
a fence around the plot between 1989 and 1990 and built the house on it

in about 1993 to 1994,

The Land Board disputes this date, saying that first respondent was still
in the process of building it in 1995. It states further that she did so
despite admonitions by the Land Board to stop her building operations
as she did not have the necessary permission to do so. In 1994, because
she was told that her application had been lost, she filed a fresh
application. She heard nothing until May 2000 when she was called to
the offices of the Mogoditshane Surbodinate Land Board (which is
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surbodinate to and falls under the control of the Kweneng Land Board) to
discuss her occupation of the plot and her alleged illegal building
operations on it. Nothing occurred at that time. On 11 December 2000
she was called to a second meeting of the Mogoditshane Board where she
was told that she had to vacate the plot within 10 days. On the same
day she also signed an affidavit in which she said that she did not wish
to enter into litigation in regard to the plot and undertook to vacate it by
21 December 2000. First respondent avers that she signed this
document under duress, being threatened with imprisonment if she did
not do so. In the overall context of this judgment nothing really turns on

this aspect of the matter.

As a result on 19 December 2000, first and second respondents filed an
urgent application for a rule nisi, returnable on 23 February 2001, in
which they sought the following orders:

(a)  prohibiting and restraining the Land Board from demolishing
first Respondent’s home or doing any act whose effect would
be her ejectment from her home; alternatively

(b) declaring any demolishing of her home or her gjectment from
it without a court order to be unlawful.

On the return day the rule was, by consent of the parties, discharged
and the matter postponed to allow it to go forward as an ordinary
opposed application. The Land Board thereupon filed a counter-

application for an order declaring:



(a) that the purported allocation of the plot by second
respondent to first respondent to be contrary to the
provisions of the Tribal Land Act and therefore unlawful and
consequently null and void;

(b)  that the developments on the plot similarly to be unlawful;

(¢} that the Land Board 1is entitled to cancel second
respondents’ customary rights, if any, over the plot;

(d)  that first respondent be evicted from the plot and be ordered
to return it to the Land Board.

Second respondent features in this litigation both as an obviously
interested party and also because it is her averment that if first
respondent is dispossessed of the plot in any manner, it must revert to

her.

In his judgment, Collins J. held that second respondent’s right of
occupation to the plot was lawful in terms of customary law. He found
further that second respondent donated the plot to the first respondent
in 1989 and that the Land Board knew of the latter’s interest in the plot
some time before November 1994. The appellant does not contest either

of these findings.

Collins J. however, raised two questions:
(a) what was the legal nature of the customary right second
respondent had in the plot; and
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(b)  did second respondent have authority to donate the plot to
first respondent and if so, what role did the Land Board have
in the transaction?

It was in considering these questions that Collins J. said that he was

obliged to apply the decision in the Matlho case referred to above.

The facts in Matlho were, as the learned judge put it, “uncannily similar”
to those in the present case. Matlho had bought a plot (also co-
incidentally in the Nkoyaphiri ward, Mogoditshane), from a f{ellow
Mokwena, one Motlhabane. The latter had inherited it from his father,
who had inherited it from his father. Matlho had built a house on it.
The Land Board sought an order interdicting Matlho from occupying the
land in question and evicting him from it. On the facts, in which the
lineage whereby Matlho acquired the piece of land in question, and which
was originally part of a tribal farm, was not disputed by the Land Board,
the High Court, before which the Land Board’s application was brought,
dismissed the application. It held that the land was held by Motlhabane
in his personal and private capacity. As such it did not vest in the Land
Board but fell fairly and squarely within the exception contained in
Section 10 {2) of the Tribal Land Act. [ shall set out those sections of the

Act that are relevant to this appeal, including Section 10 (2), in due

COUrsec.






