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IN THE COURT OF APPEAL OF BOTSWANA 
HELD AT LOBATSE 

CA CASE NO. 24/2004 
IC CASE NO. 202/2004 

In the matter between: 

BOTSWANA MINING WORKERS UNION Appellant 

And 

DEBSWANA DIAMOND COMPANY (PTY) LTD Respondent 

Advocate AJ. Freund (with him Mr. L. Mogobe & Mr. M. 
Kadje) for the Appellant 

Advocate J J . Gauntlett S.C. (with him Advocate AJ. 
Myburgh & Mr. B.B. Tafa) for the Respondent 

JUDGMENT 

CORAM TebbuttJ.P 
Zietsman J.A. 
Mosojane AJ.A 

TEBBUTTJ.P: 
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What is in issue in this appeal is the legality or otherwise of a 

proposed strike by workers in the diamond mining industry in 

Botswana. 

The respondent, Debswana Diamond Company (Pty) Ltd 

(hereinafter, for convenience, referred to as "the Company") owns 

three diamond mines at Jwaneng, Orapa and Letlhakane in 

V Botswana in which it employs several thousand workers. These 

workers are all members of, and are represented by, the 

appellant, Botswana Mining Workers Union (hereinafter referred to 

as "the Union") a registered trade union. There exists between 

the parties a so-called recognition agreement which establishes 

and regulates the collective bargaining relationship between them 

and in particular imposes certain obligations on the parties in 

relation to dispute resolution procedures and the resort to 

industrial action. 

In accordance with Clause 5.3 of the agreement a substantive 

agreement in regard to the terms and conditions of employment 

for the Union's members with the company is negotiated annually. 

The negotiations for the 2004/2005 year commenced between the 



3 

parties on 18th March 2004 and they met a further nine times prior 

to 16th June 2004 but were unable to conclude an agreement. The 

Union then referred the dispute to the Commissioner of Labour in 

terms of Section 7 of the Trades Dispute Act No. 15 of 2004 

(hereinafter referred to as "the Act") but as no settlement could 

still be reached, the Commissioner issued a certificate of failure to 

settle a trade dispute in terms of Section 8(1) of the Act. The 

V referral of the dispute to the Commissioner and the circumstances 

in which it occurred is one of the aspects in contention in this 

appeal and it will be referred to in detail later herein. Suffice at 

this stage to say that by 22nd July 2004 the parties had failed to 

conclude a substantive agreement for 2004/2005. 

On 22nd July 2004 a notice was received by the Company from the 

Union in which it indicated its intention to embark on a strike from 

26th July 2004. This prompted the Company on 23rd July 2004 to 

bring an urgent application in the Industrial Court, in terms of 

Section 42(2) of the Act, for an order 

(a) declaring the contemplated strike an unlawful 
strike in breach of the Act; 

(b) interdicting and restraining 
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(i) the Union and its members from 
breaching the provisions of the 
recognition agreement 

(ii) the member workers from 
breaching their contracts of 
employment by participating in an 
unlawful strike 

(c) ordering the Union to ensure that its members 
complied with the provisions of the Act and of 
their employment contracts and/or of the 
recognition agreement. 

The application was opposed by the Union. 

After an initial postponement by the consent of the parties on 24th 

July 2004, the Industrial Court, on 6 August 2004, found that the 

contemplated strike would not be a lawful strike and therefore fell 

to be interdicted. 

It made the following order 

"In terms of Section 42(2)(a) of the Trades Dispute 
Act, the Court hereby interdicts the contemplated 
strike called by the Respondent (the Union) at the 
Applicant's (the Company's) diamond mines at 
Jwaneng, Orapa and Letlhakane, as it is not in 
compliance with the provisions of the said Act." 

No order was made as to costs. 
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The court subsequently filed full written reasons for its decision. It 

is against that decision that the Union now comes on appeal to 

this Court. 

An event that occurred subsequent to the granting by the 

Industrial Court of the interdict is that on 23rd August 2004 some 

workers at all three mines went on strike. It is common cause 

that this was a "wild cat" and illegal strike. On that same day, i.e. 

23rd August 2004, the Company brought an urgent application in 

the Industrial Court for the committal to prison of the Union's 

spokesman, one Chimbidzani Chimidza, and 31 of its members for 

contempt of the order of the Industrial Court set out above. 

Before that application could be heard the Union noted the present 

appeal against the Industrial Court's order interdicting and 

declaring unlawful the original contemplated strike, and when the 

contempt application (which is also opposed) came before the 

Industrial Court that application was postponed sine die pending 

the outcome of the present appeal. 

In their heads of argument Counsel for the Company contended 

that this appeal is an abuse of process in that it has been brought 
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for a tactical reason viz as a stratagem designed to avoid the 

contempt and committal applications. In support of this 

contention the Company's legal representatives required that the 

full record of the proceedings to date before the Industrial Court 

be put before this Court as part of the record in the appeal, 

designating it as Volume 2 in that record. It consists of some 360 

pages. At the hearing of the appeal, however, this contention that 

the Union had abused the process of the Court was not pursued 

and no reference was made to Volume 2. No more need 

therefore be said by this Court in regard to this contention, save 

on the question of costs which will be dealt with when the whole 

question of the costs of the appeal will be considered. 

In its application of 23rd July 2004, the Company advanced six 

grounds for its averment that the contemplated strike was 

unlawful and therefore unprotected. 

These grounds are based either upon certain provisions of the Act 

or of the recognition agreement or, in one instance, on certain 

provisions of the Union's Rules and Constitution. The relevant 

provisions will be set out when they are referred to at the 
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appropriate stage of this judgment. Each one of the grounds will 

also be set out in greater particularity when it receives detailed 

consideration herein. Suffice at this stage to say briefly what the 

grounds are and what the Industrial Court's finding was in respect 

of each of them. Its reasons for those findings will also be 

considered later. 

In respect of some of those grounds the court a quo found for the 

Union and against the Company. In others it found against the 

Union. It is in regard to the latter findings that the Union's appeal 

is based. In regard to the former findings i.e. those against it, the 

Company filed a notice in terms of Rule 22 of the Rules of the 

Court of Appeal that it intended to contend that the Industrial 

Court's decision should be varied and/or affirmed by including 

some of those grounds as well. At the hearing of the appeal, 

however, Counsel for the Company stated that the Company was 

not pursuing this contention. 

I shall state which party contests which finding when setting out 

the various grounds. 
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One further observation must be made before doing so. It is that 

the present Trades Dispute Act No. 15 of 2004 came into effect on 

23rd April 2004, repealing the former Trades Dispute Act (Cap 

48:02). The Company's application having been brought on 23rd 

August 2004, those proceedings and the proceedings before this 

court are therefore governed, where relevant, by what one may 

call the new Act i.e. Act 15 of 2004. 

One turns then to the six grounds. 

Ground 1: Strike Rules: 

It was contended that the strike would have been premature as no 

strike rules regulating the conduct of such strike, as required by 

Section 39(1) of the Act, had been agreed to or determined. The 

Industrial Court found against this contention as a copy of such 

rules, as determined by the Commissioner of Labour, was handed 

into the Industrial Court at the hearing before it. This finding was 

one of those challenged by the Company in its Rule 22 notice but 

which, as stated above, it is now not pursuing. No more, 

therefore, need be said in regard to this ground. 


