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The appeal in this matter was on 14 July, 2004, allowed with costs and the
Order of the Court a_quo altered to read “Summary judgment refused.
Defendant granted leave to defend and costs of summary judgment
proceedings to be costs in the cause”. The reasons for dismissing the appeal

which were to be given later, now appear hereunder.

For the sake of convenience, I shall refer to the Respondent as the Plaintiff

and to the Appellant as the Defendant.
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The submission made by counsel for the Defendant was to the effect that
there was sufficient evidence before the Judge a quo to justify the order of

summary judgment made.

The suit giving rise to this appeal was begun by Writ of Summons filed by the
Plaintiff in the High Court on 11" September, 2003. The Plaintiff in its
Declaration attached to the Writ of Summons, sought the following from the
Defendant:-
- P25, 000-00 being the total unpaid monthly
rent of P1 000-00 payable under an oral lease
agreement, for twenty five months namely,
March, 1999, to April, 2001, by the Defendant
to its landlord the Plaintiff;
- P3, 808-06 being the unpaid costs of tyres and
accessories supplied between 7™ May, 1998,
and 24" December, 1999, by the Plaintiff to
the Defendant at the latter’s request; and
- interest and costs based on the two foregoing
claims.
What was glaringly clear on the face of the Plaintiff's two claims, was that the
Plaintiff’s suit was filed more than three years after the rents for the eighteen
months being March 1999 to August 2000, some P18, 000-00, and the unpaid
costs of P3, 808-06 which were to be paid in 1998 and 1999 for the tyres and
accessories allegedly supplied to the Defendant, became due. The above
delay by the Plaintiff in filing the suit against the Defendant could well render
most of the Plaintiff's claim for unpaid rent and all its claim for unpaid goods

supplied, unenforceable by extinctive prescription. However, this important

issue that fundamentally affects the validity of the Plaintiff's application for



summary judgment, was not at all considered by the Judge a qug. As set out
in section 4 (2} (b) of the Prescriptions Act, the period of prescription shall
be:-

“Three years in respect of -

()] any oral contract;

(ii) fﬁémbrice of movables sold and delivered,

materials provided ...;

(iii)  rent due upon any contract.”.
Another matter affecting the Plaintiff's claim for payment in respect of the
tyres and accessories allegedly supplied by the Plaintiff to the Defendant, is
the nature of the only supporting Statement of Invoice itself, attached to the
Plaintiff's Declaration and marked “A”. This Statement which is addressed to
the Defendant and supposed to relate to the tyres and accessories supplied to
the Defendant in 1998 and 1999, is first of all, only dated 31 March, 2001.
The sequential listing in the Statement of the goods supplied and other
factors, make the Statement to look like an afterthought. Whilst the first item
is shown in the Statement to have been supplied to the Defendant in
February, 1999, the next three subsequently listed items, are shown to have
been supplied the year before, in May, 1998. This is then followed by the last
three items which are shown to have been supplied in September, November
and December, 1999, respectively. Furthermore, the only descriptions of the
items supplied shown in the “Description” headed column of the Statement, if
they can be called descriptions, are, in respect of the first item, merely serial

numbering and in respect of the last three items, only the numbers of orders



made. The second, third and fourth items have no descriptions or entries of

any sort.

No copy of the Plaintiff's letter of demand to the Defendant to pay the sums
claimed as alleged in the Plaintiff's Declaration, is contained in the record of
proceedings in the Court a quo which forms part of the record of appeal.
Indeed, the Index of the record of appeal does not show this letter under the
heading “"Documents Filed”, as being any of the documents filed in the
matter. The absence of the Plaintiff's letter of demand and the dilatoriness
on its part in evicting the Defendant from its premises and in suing the
Defendant for rent arrears, all seem consistent with the Defendant’s counter
claim that the Defendant and the Plaintiff had agreed that what the
Defendant owed the Plaintiff by way of unpaid rent, would be deducted from
what the Plaintiff owed the Defendant for the security service provided by the
Defendant to the Plaintiff. All this raises issues which even though the
Defendant’s counter claim, which is not fully supported by invoices, may aiso
be time barred, must for reasons to be expounded later, be determined at a

trial.

Similarly, since the basis of the Plaintiff's claim for unpaid purchase price for
tyres and accessories allegedly supplied to the Defendant, appears
impeachable, the only defence that it deserves, is as averred in the

Defendant’s Opposing Affidavit that the Defendant ‘never entered into an



agreement of that nature’ and the Plaintiff is ‘put to the strictest proof

thereof”.

Another uncertainty displayed on the part of the Plaintiff, is contained in its
Notice of Motion filed on 3™ November, 2003, notifying the Defendant that
the Plaintiff would on 24™ November, 2003, make an application for an order
of summary judgment in terms of the two claims, strangely “against the 1%
and 2" defendants jointly and severally the one paying the other to be

absolved in the following terms”.

In its answering affidavit to the Plaintiff’s application for summary judgment,
the Defendant’'s defence to the Plaintiff's claim for unpaid rent as already
referred to, is that this was to be deducted from what the Defendant owed
the Plaintiff for security services that it had supplied to the Plaintiff. Unlike
the Plaintiff who did not even have any written contract in support of its
claims made against the Defendant, the Defendant produced a written
contract entered into between the two for the supply of security services to
the Plaintiff by the Defendant. This, and the views that I have already
expressed about the supporting evidence of the Plaintiff's claims, in my
opinion, do not support the proposition that the Defendant has no bona fide
defence to the Plaintiff's claims or that the Defendant’s opposition to the

Plaintiff’s application is solely for the purpose of delaying the Plaintiff’s claims.






