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IN THE COURT OF APPEAL OF BOTSWANA
HELD AT LOBATSE

Court of Appeal Civil Appeal No. 10/01
High Court Civil trial No. 1112 of 1994

In the matter between:

BOTSWANA HOUSING CORPORATION Appellant
And

FIRST NATIONAL BANK OF BOTSWANA LTD Respondent
For Appellant: Adv. S. Du Toit 5.C. with him

Dr. H. Lever S.C.

For the Respondent: Adv. Hodes S.C. with him
Adv. R. Petersen

JUDGMENT

CORAM:  TEBBUTT JP
KORSAH JA
GROSSKOPF JA

TEBBUTT JP

An action for damages in the sum of P8,000, 000, later reduced to
P2,808,219,18, brought in the High Court by the appellant against the
respondent arising from a banker-customer relationship between the parties was

dismissed, with costs, by Reynolds ], hence this appeal to this Court.



The appellant, the Botswana Housing Corporation, to which for convenience |
shail refer as “BHC” or “the Corporation” is a body corporate established in
terms of the Botswana Housing Corporation Act {(Cap 74:03) (the Act). BHC
does not have a Board of Directors, its affairs being conducted by the
Corporation, which consists of a chairperson and not less than six or more than
nine other members. It is, however, convenient for the purposes of this
judgment to refer to decisions and resolutions of the latter body as those of
“the Board”, as they were referred to in much of the evidence at the trial of the
action. BHC also had a general manager who was its chief executive and
secretary and was responsible for the direction of its business and its
administration and organization. The respondent is the First National Bank of
Botswana Limited, to which 1 shall refer herein as “the Bank.” It is the successor
to the Bank of Credit and Commerce (Botswana ) Limited, referred to hereafter

as BCC.

The background to this action is the following, At some time in 1991 the then
chairperson of the appellant, a Mrs Venson, and the then general manager, Mr.,
J. M. O. Letsholo, conceived of a scheme to have a large and prestigious
building constructed as the headquarters for BHC.  The building was 1o cost
some P53 million. The Board eventually approved of the project and the
expenditure. The project received wide publicity. Architectural competitions in
respect of it were held and the eventual launch of the project, towards the end
of 1991, became a high profile and gala event. The construction contract was

awarded to a firm Spectra Botswana Limited (Spectra).



On 24 October 1991, a letter was written to the Bank, which had by then
taken over the affairs of BCC, sighed by Letsholo and the manager of finance of
BHC at the time, Mr. W.K. Collier, requesting the Bank to open two accounts in
the name of BHC to be named (1) BHC Call Deposit (Project) account and (2)
BHC Cuirent (Project) account. The letter went on to state that the deposit
account would be on daily call and the current account would operate with it,
funds for the latter account being transferred to it from the deposit account. It
is the BHC Current (Project) Account that features principally in this case and it

will be referred to hereafter as “the current account.”

The initial deposit to it was P5 million. The letter also stated that “the
prescribed forms are duly filled in and signed are enclosed for you to open these
accounts.” The signatories to the accounts were to be the general manager,
Letsholo, the manager finance, Collier, and two deputy general managers, one
Rabana and one Nyirenda. This letter is of the utmost importance in this case

and | shall advert to it in some detail later herein.

The Bank on 28 October 1991 duly opened the two accounts. It is common
cause that in opening and conducting the accounts the Bank impliedly agreed
that it would follow accepted banking customs and practices and would exercise
due care and diligence, particularly in implementing the appellant’s instructions

in regard to them.



In a fetter dated 21 January 1992 signed by Letsholo and Collier, the Bank was
instructed to wransfer P2 million to Spectra and to debit the current account with
the amount. The Bank was also instructed to inform Spectra of the transfer
“being payment of progress amount No. 3, BHC office Block Contract”. On 6
February 1992 the Bank received three letters all dated 3 February 1992 and
all signed by Letsholo and Collier instructing it in each case to transfer P2 million
to Spectra and to debit the current account with the amounts. The Bank was
also instructed in each letter to inform Spectra of the transfers “being payment

of progress amount N.4” {and No.5 and No.é respectively).

The Bank duly effected payment of the first amount on 21 January 1992 and of
the other three amounts on 6 February 1992 and debited the current account

accordingly.

It is these payments that form the basis of BHC’s claims in its action against the
Bank, it being alleged that in effecting the payments the Bank acted in breach of
its agreement with BHC and, more particularly, acted negligently and without
the due care and diligence expected of a banker. Those allegations were denied

by the Bank.

It was against this relatively simple background that the appellant commenced
its action in June 1994. However, by the time the matter, following the trial
proceedings, ended in this Court in July 2002, it had attained hugely greater

and considerably more complex proportions, resulting in a record of pleadings



and oral and documentary evidence of some 1640 pages. Much of this arose
from the pleadings and the various amendments of them during the trial and it is
to these that I shall now turn in order to define the ambit of the issues that

eventually became the subject of dispute between the parties.

Before doing so, however, it is necessary to record a fact of relevance to the
pleadings. It is that Letsholo was killed in a motor accident on either 31 January
1992 or 1 February 1992. Following his death serious irregularities were
discovered in his conduct of the affairs of the BHC, including the building
project,necessitating the appointment of a Commission (the Christie
Commission) to enquire into and report on them. Letsholo’s death was widely

reported in the media, both in the press and on radio.

To the pleadings, then. In its original particulars of claim, which are dated 20
June 1994, BHC set out the fact of the opening by the Bank of the current
account in terms of the letter of 24 October 1991 signed by Letsholo and
Collier and of the debiting by the Bank of that account with the four amounts of
P2 million each in terms of the letters of 21 January 1992 and 3 February
1992, also signed by Letsholo and Collier. As stated above it averred that the
Bank had breached the implied terms of the agreement with it by not following
accepted banking customs and practices and acting negligently and without due
care and diligence in effecting payment of the four amounts. This was because,
before doing so, the Bank should have been placed on reasonable enquiry by

one or more of the following facts: (i) BHC was capable of issuing cheques for



payment to a local, i.e. Botswana, payee and giving written instructions in lieu of
cheques, particularly for such large amounts, was unusual; (ii} “progress
payments” on a building contract in such a short space of time —three on
virtually the same day — were improbable and unusual; (jii} the instructions to
make payments were ostensibly signed by Letsholo after his death or,
alternatively, had lapsed on his death. Had the Bank been put on its enquiry by
these facts as it should have been, BHC averred, it should not have made
payments without seeking clarification which it failed to do. BHC also averred
that it was not indebted to Spectra in the amount of P8 million or any other
amount when payments were made. It had therefore, BHC averred, “in
consequence of {the Bank’s) breach of contract,” suffered damages in the sum

of P8 million which it claimed, together with mora interest and costs.

Numerous requests for particulars and further and better particulars, to which it
is not necessary to refer, followed, as did the Bank’s plea to the claim. On 15
November 1996 an amended particulars of claim by BHC, dated 4 November
1996, was filed. This occurred after a pre —trial conference was held on 18
August 1995, at which time the parties were apparently ready to go to trial on

the particulars of claim as originally drawn and filed.

The amended particulars of claim of 4 November 1996 were filed in order to
reduce BHC’s claim from P8 million to P2 808 219.18 because subsequent to
issue of summons BHC had received payments of P1,3 million and P6.5 million

of which it had allocated certain amounts to the reduction of interest on its






