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IN THE COURT OF APPEAL OF BOTSWANA 
HELD AT LOBATSE 

Court of Appeal Criminal Appeal No. 2 5 of 2 0 0 1 
High Court Criminal Trial No. F.29 of 1 9 9 7 

In the matter between: 

LEHLOHONOLO BERNARD KOBEDI Appellant 

Vs. 

THE STATE Respondent 

For Appellant: Advocate B. Spilg, S.C. with Mr. U Mack 
For Respondent: Mr. L. Z. Ngcongco with Mrs. M.M. Abram 

and Ms. T. Mobea 

J U D G M E N T 

CORAM: TEBBUTTJ.P. 
KORSAH J.A. 
ZIETSMAN J.A. 
PLEWMAN J.A. 
LORD SUTHERLAND J.A. 

TEBBUTT J.P. 

The appellant who is, according to him, a citizen of Lesotho, h a s engaged 

the attention of the courts of Botswana since November 1997. It all 

began on 21 May 1993 when Kagiso Bene Mmolawa, a bank manager, 

was robbed at gunpoint of his motor vehicle. On 22 May 1993 

Kebotsetswe Goepamang, a sergeant in the Botswana Police, was one of a 

body of policemen who were investigating the robbery and were following 



the spoors of the suspected robbers when they heard of the presence of 

three unknown persons in the vicinity. The police encountered the three 

men and in their at tempt to apprehend these men, Goepamang, to whom 

I shall refer as the deceased, was shot. He died about 36 hours later in 

hospital. 

The appellant was alleged to have been the person who shot the 

deceased, using a 9 mm Makarov pistol for which he had no licence. He 

was also alleged to have robbed one Ralph Monchusi of his 4x4 vehicle, 

using the pistol to do so, in attempting to get away from the police. 

The appellant was charged before Gittings J in the High Court with the 

murder of the deceased, with the armed robberies of Mmolawa and of 

Monchusi of their motor vehicles, and with being in unlawful possession 

of the pistol. On 7 September 1998, Gittings J . found the appellant not 

guilty of robbing Mmolawa of his vehicle but found him guilty of the 

murder of the deceased and, finding no extenuating c i rcumstances to be 

present, on 14 th October 1998 sentenced him to death. He also found 

the appellant guilty of the armed robbery of Monchusi for which he was 

sentenced to 15 years imprisonment, and of being in unlawful possession 

of a firearm for which a fine of P250.00 was imposed. 
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The appellant appealed against his convictions and sentences to this 

Court and on 22 Janua ry 1999 the Court (Steyn J.A., with Aguda J.A. 

and Friedman J.A. concurring) dismissed the appeal and confirmed the 

convictions and sentences. I shall refer to the proceedings before 

GittinRS J . and in the appeal before this Court in more detail later herein. 

There, one would have thought, the matter would have rested. But no. 

On 9 November 1999 a notice of motion, supported by a founding 

affidavit by the appellant, was launched in the High Court on behalf of 

the appellant in which the following relief was sought viz. an order: 

1. directing that the execution of the death sentence imposed 
on the appellant be stayed pending finalisation of the matter; 

2. directing that the trial in the High Court was a mistrial and 
unfair and that he be discharged and tried afresh. 

3. alternatively, declaring that the execution of the death 
sentence, was unfair and unreasonable by reason of delay 
(i.e. from September 1998 to November 1999.) 

That application came before Kirbv J where it was contended on the 

appellant's behalf that he had not had a fair trial because (i) he was not 

provided with an interpreter in his own language, Sesotho (ii) he was not 

given the opportunity to be represented by an attorney of his own choice. 

Kirbv, J immediately queried whether he, as one High Court Judge , was 

empowered to review the decision of another High Court Judge , viz. 
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Gittings J, or of the Court of Appeal in dismissing the appellant's appeal 

to it. He also queried whether both Courts were not functus officio. 

The response by the appellant's then counsel, Mr. Joina, was that 

Section 18 of the Constitution of Botswana conferred upon the High 

Court jurisdiction additional to its original jurisdiction contained in 

Section 95 (1) of the Constitution enabling the High Court to hear the 

application before it, even though the High Court and the Court of 

Appeal had given judgments in the matter. He submitted further that 

the Courts, in deciding constitutional issues raised in terms of Section 

18 of the Constitution, were not functus officio. 

In a very full, comprehensive, closely reasoned and careful judgment, 

Kirby J held that there was no merit in the appellant's contention that he 

had not had a fair trial because he did not have an interpreter. It was 

clear from the record of the trial that he understood and spoke English. 

Kirby J. dismissed his contention as an "opportunistic afterthought." 

The learned judge also found that he had been adequately represented at 

the trial first by an attorney of his own choice and later, when the latter 

ceased to represent him, by pro deo counsel. Finally, the learned judge 

found that no unreasonable delay had occurred between the passing of 

the death sentence and the appellant's application before him. The 

application was accordingly dismissed on all grounds. It is against that 

decision that the appellant now comes on appeal to this Court. 
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It is convenient at this stage to refer to the legal representation of the 

appellant at the various stages of his appearances before the Courts, 

including his representation before this Court. At his trial before 

Gittings J, the appellant was represented at his own expense by a legal 

practitioner of his own choice, viz Attorney A. M. Marumo, from the 

commencement of the trial on the 4 th November 1997 until the close of 

the State case on 27 th February 1998. Thereafter Mr. Marumo who was 

removed from the roll of legal practitioners, was no longer available to 

continue with the trial and attorney M. Dikgokgwane was appointed by 

the State to represent him on a pro deo basis. The trial Judge allowed 

the recall of three key state witnesses and their further cross 

examination by Mr. Dikgokgwane. The appellant then gave full evidence 

on oath and called one defence witness and lengthy final submissions 

were made by counsel for the State and by Mr. Dikgokgwane. The 

appellant was accordingly legally represented at all stages of the trial 

albeit not for part of it by a practitioner of his own choice but by pro deo 

counsel. I agree with Kirby J. that the record shows that the latter 

adequately represented him. The appellant apparently wanted , at the 

latter stage of the trial, to be represented by another attorney Mr. K. 

Yoganathan, but did not have the funds to engage his services. 
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However, when the matter came before this court on appeal from the trial 

court, the appellant had secured the services of Mr. Yoganathan, who 

argued the appeal on his behalf. When the proceedings were brought 

before Kirbv J in the High Court the appellant again had the services of a 

practitioner of his own choice viz Mr. T. Joina. 

In the appeal to this Court from the proceedings before Kirbv J., the 

appellant was again provided with pro deo counsel to represent him. 

Dissatisfied with the attorney who had t h u s been assigned to him, 

however, the appellant requested this Court to appoint someone else in 

whom he would have the necessary confidence. The Court accordingly 

requested Mr. U. Mack to do so, who willingly accepted the task. The 

appellant was, however, still not happy with that arrangement. He 

wanted senior counsel to appear for him, preferably Mr. B. Spilg S.C. of 

the Johannesburg Bar. To accommodate the appellant, the Court 

approached Mr. Spilg who agreed to represent him on a pro deo basis, 

with Mr. Mack to assist him as his attorney. 

Their path with the appellant was not always smooth, being "fired" by 

him on one occasion. Despite this, however, Mr. Spilg and Mr. Mack 

have represented the appellant with diligence, efficiency and energy in 

the preparation of their argument, where they occasionally found it 

necessary to use their own resources, both financial and otherwise; in 
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the written heads of argument and the compilation of the documents , 

often most voluminous, in support of them; and in their oral 

submissions before this Court. The Court expresses its t hanks and 

appreciation to them for the manner in which they carried out their 

tasks, which was in the best traditions of the Bar and of the legal 

profession. 

Reverting then to the present appeal, in the course of his judgment in the 

Court a quo Kirby J . expressed the following opinion: 

"Once the Court of Appeal has adjudicated his case, 
however, it is not open to this Court to interfere whether 
under Section 18 of the Constitution or under any other law, 
in any manner which would amount in substance, even if 
not in form, to a review of the decision of another High Court 
Judge of equal jurisdiction, or a decision of the Court of 
Appeal." 

He also opined that -

"To allow a High Court Judge to gainsay or second guess a 
decision of the Court of Appeal would undermine the whole 
s t ructure of the administration of justice and would open the 
door to protracted criminal litigation against the spirit of the 
Constitution." 

Save for the question of the interpreter, which was not persisted with 

before this Court, I shall in due course deal in detail with the various 

aspects raised before Kirby J, albeit in different form to tha t in which 

they were argued before him. 
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I must , however, before doing so, set out that although this purported to 

be an appeal, counsel for the appellant travelled far beyond the issues 

raised in the Court a quo and in effect widened, on appeal, the grounds 

of the appellant's original application. This, of course, is not strictly 

permissible but as this is a death sentence case, the Court adopted a 

liberal stance in the matter. The indulgence granted to counsel must , 

however, not be regarded as a precedent for future mat ters . Each case 

will depend upon its own merits. 

The issues, as they presently appear in the appellant 's revised notice of 

application, are in summary now the following: 

1. Whether sections 203 (1) (2) and (3) of the Penal Code (Cap 08.01), 

which prescribe an obligatory sentence of death if no extenuating 

circumstances are present, are unconsti tut ional in that they 

contravene the provisions of Section 3 of the Constitution, and also 

the following sections of the Constitution viz Section 4 (1) 

(prohibition against the intentional deprivation of life); Section 7(1) 

(prohibition against the imposition of i nhuman or degrading 

punishment); and Section 10 (1) (right to a fair trial). The further 

question is whether the said sections are arbitrary and therefore 

contravene the separation of powers doctrine, the independence of 

the judiciary and the provisions of section 95 of the Constitution. 
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2. Whether section 26 (1) of the Penal Code, which provides the 

method of execution of the death sentence by hanging, is 

unconsti tutional in that it contravenes section 7 (1) of the 

constitution which prohibits the imposition of i nhuman and 

degrading punishments . 

3. Whether the death sentence was unlawfully imposed at a trial 

where 

(i) The appellant was not afforded his legal representative 

of choice, bu t where under the pro deo system, a legal 

representative was assigned to him who, it was 

contended, did not always have the necessary skills 

and resources to engage the criminal just ice system 

adequately. 

(ii) The court was precluded from having regard to 

mitigating factors as distinct from extenuating 

circumstances including the appellant 's personal 

factors. 

On behalf of appellant his counsel also sought to raise two further 

factors viz: 

9 


