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TEBBUTT. 1. P.:

Two appeals are the subject of this judgment. They are those of
Badisa Moatshe v. State (“Moatshe”} and Aupa Motshwarl and Ben
Nthaisane v. State {(“Motshwari” and “Nthaisane”). In each appeal the
main issue was whether certain mandatory minimum sentences
prescribed by the Motor Theft Act No. 17 of 1995 and Section 292 of
the Penal Code (Cap. 08:01) as amended by Section 3 of Act 13 of
1993 are valid or whether they are in cantravention of the Constitution
of Botswana and consequently invalid. As both appeals involve the

same issue, they were, for the sake of convenience, heard together,

It is convenient to set out briefly the background to €ach appeal.

In Moatshe's case he pleaded guilty ko, and was convicted by the
Principal Magistrate of Molepolole of, six counts of theft of motor
vehicles and one count of robbery. He was 20 years of age at the

time, 1In two of the counts of motar theft the use of viglence was



involved.  On each of these he was sentenced to the mandatory
minimum sentence prescribed by Section 3(2} of the Motor Theft Act
("the Act”) of 10 years imprisonment, which was also his sentence an
the robbery count. On each of the other four counts of motor theft he
received the minimum sentence prescribed by section 3(1) of the Act
of 5 years imprisonment. S5ection 3(5) of the Act lays down that all
the sentences imposed under Section 3(1) and 3(2) must run
consecutively and none may be suspended. Moaishe was therefore
sentenced to an effective 50 years imprisonment. An appeal to the
High Court failed, as did an application in the High Court to appeal to
this Court. This Court, however, granted him leave to appeal to it in

respect of his sentences,

In the Motshwari and Nthaisane appeals, the appellant Motshwarl was
convicted in the High Court of various counts including conspiracy to
rob, armed robbery, theft of a moter vehicle and unlawful possession
of a pistol and ammunition. He was sentenced to five years
imprisonment for conspiracy to rob and 12 years imprisonrnent on the
armed robbery charge, to run concurréntly, He was sentanced to 12
years imprisonment ¢n the motor theft charge but, again, having
regard to the provisions of Section 3(5) of the Act the two 12 years

sentences had o run consecutively, ihe., an effective 24 years



imprisonment. The appeliant Nthaisane was convicted of consgpiracy to
rob, armed robbery and two counts of motor vehicie theft and unlawful
possession of a firearm and ammunition. He was sentenced to five
years imprisonment an the conspiracy to rob count, to 12 years on the
armed robbery count and to 12 years on each of the two motor theft
charges, again each to run censecutively to the other charges, i.e., an
effective 36 vears impriscnment. In an appeal to this Court, the
tonspiracy to rob charges were set aside, but the convictions of both
appellants on the other counts were confirmed. There was no appeal
by either appeliant against their convictions and sentences on the
charges of possession of firearms and ammunition and no more need
therefore be said about them. At the request of counsel, the appeals
on sentence were postponed to this session of the Court in order o

have the constitutionality of the sentences determined.

In both the Moatshe and the other two cases, the appeals on the

sentencas were heard by a Full Bench of this Court.

In the Moatshe case two grounds of appeal additional to the
constitutionat validity of the sentences were raised. 1 shall deal with

these first before turning to the latter ground.



The first is that the appellarit was not advised by the magistrate during
his triat of his right to legal représentation. A perusal of the record
shows that this is indeed so. But what is the effect of this? It has
been held in numerous cases, including some of this Court, that it is
not peremptory for a judicial officer to inform an accused persan of his
right to legal representation. [t is a salutary practice which should if
possibie be done in every case but it is only a desirability, a breach of
which will not per se vitlate the proceedings. This will only occur if, as
& result, there has been a failure of justice, {See e.g. Morgka v. State
CivApp 4/2000, C.A.} That did not occur in this case. The appellant
was supplied with a statement of facts on each count; he said he had
read and understond them ang agreed with them; and he pleaded
guilty to them. Even though the magistrate had tc pass the
mandatory minimum sentences on him, he was nevertheless given the
opportunity to address the trial count in rmitigation. It was submitted
that having regard to the length of sentence he was facing, the
appellant should have been informed of his right. [ cannot see that,
on the facts, the failure to do so resultedg in a failure of justice. This

ground of appeal accordingly fails.

The second ground was that as the facts involved in the robbery and

the theft of the one motor vehicle were the same and formed one



continuous transaction charging the appellant with robbery and aiso
motor theft constituted a splitting of charges. The evidence on the
one count does indeed alsc involve proof on the other. In my view
there was therefore a splitting of charges. His conviction and
sentence on one count of motor theft involving violence (which was
count 5 on the indictment) are accordingly set aside. As the sentence
on this count was one of 10 years his effective sentence is reduced to

40 years imprisonment.

I turn then to the validity or otherwise of the mandatory minimum
sentences prescribed for armed robbery and for motor vehicte theft
and to the provision in the Act that sentences under it must run

consecutivety to other sentences and may not be suspended.

It is, I think, necessary to quote the relevant sections in full.

Sections 3(1), 3({2) and 3(5) of the Motor Theft Act read thus:

*1.  “any perscon who steals a motor vehicle, or receives
a motor vehicle knowing or having reason to believe
it to he a stolen vehicle, shall be guilty of an offence,
and, notwithstanding the provisions of any other
written law, shall be liable for a first offence to
irmprisonment for not less than five years or more
than ten years without the ¢option of a fine, and for a
second or subsequent offence to imprisonment for



not less than seven years or more than fourteen
years without the option of a fine.”

(2) Where, for the purpose of stealing a motor vehicle,
or irr the course of stealing a motor vehicle, violence
or the threat of violence is used, the penalty shall be
imprisonment for not less than ten years or more
than fifteen years without the option of a fine, and if
the viotence used of threatened involves the use of a
firearm or other offensive weapon the penaity shail
be Imprisonment for not less than twelve years or
more than twenty years without the option of a fine.”

{(5) TAny sentence imposed in respect of an offence
under this Section shall be consecutive to and not
concurrent with any other sentence imposed on
same person, and no sentence or any part of any
sentence imposed in respact of an offence under this
Section shall be suspended.”

Section 291 of the Penal Code defines the crime of robbery and

Section 292, as amended by Section 3 of Act 13 of 1993 reads as

follows:

“If the offender is armed with a dangerous weapon or
offensive weapon Or instrument or is in the company with
one or more other person or persens or if at or
immediately before or immediately after the time of the
robbery he wounds, beats, strikes or uses any other
personal viclence to any person, he shall be sentenced to a
term of imprisonment of not less than 10 years.”

[t is clear from the sections quoted that no matter what mitigatory

factors may exist in so far as any accused person is cungemed who is



convicted of the theft of a motor vehicle or receives a motor vehicle,
the trial court is obliged, without more, to impose the minimum
sentence of flve years and if the theft is accompanied by violence or
the threat of it, the trial court is obliged to impose 2 minimum
sentence of 10 years or 12 years if the violence involves the use of a
firearm. Where an accused person cormmits an armed robbery as
defined in Section 292 or in terms of that section, in ¢cornmitting a
robbery uses personal viclence towards his victim, the court convicting

hir is obliged te impose a minimum sentence of ten years.

It is also clear that if an accused person is sentenced in respect of
more than one offence uader the Act, or is sentenced in respect of
another offence such as robbery, the sentences must run
consecutively and none can be suspended. The sentences ¢n all the

appetlants were therefare abligatory.

The submissions of counsel for all the appelants that the sections
concerned are in violation of the Constitution focussed on the three

main aspects viz.

(i) that the legislature in enacting the minimum sentences
was seeking to usurp the functions of the judiciary in
regard to sentencing and was accordingly in
contravention of Section 95(1) of the Constitution



which provides that the High Court "shall have unlimited
original jurisdiction to hear and determine any
criminal proceedings."

(i) that by depriving an accused person of his ability to
advance to, and have considered by, the trial court of
mitigatory factors, such person was being denied "a fair
hearing .. by an independent and impartial court" as
provided in Section 10 (1) of the Constitution.

(iin) That the length of the minimum sentences and
particularly the effect of the provision that sentences
had to run consecutively resulting in effective
sentences, as in the present cases, of 40, 24 and 36
years imprisonment constituted brutal, inhuman and
degrading punishment in contravention of Section 7 (1)
of the Constitution which provides that "no person shall
be subjected to torture or to inhuman or degrading
punishment."

As to the first aspect, although two counsel in their written

heads of argument submitted that the enactments in question

offended against the desirability of the separation of powers of
the legislature and the judiciary, in their oral arguments before
this Court all counsel accepted that the legislature could enact
prescribed penalties and that there could be an overlapping of
the powers of the legislature and the judiciary in the realm of the
defining of certain activities as being criminal in nature and in
the imposition of penalties in regard thereto and in respect of

penalties for already existing criminal offences. They were

correct to do so.



