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LORD SUTHERLAND J.A,

The appellant is awaiting trial on charges of kidnapping and related
matters. He is charged along with five co-accused. In the course of
preparation” for the trial, his attorneys have sought to obtain from the
prosecution copies of witness statements and a variety of other documents

contained in the police docket. In August 2002 the Assistant Attorney



General intimated that the State refused to supply any of the documents
requested. The respondent then made an application to the High Court
secking a declarator that the State’s refusal to supply the documents
constituted a violation of his right to a fair hearing guaranteed by section
10 of the Constitution and a declarator that he was entitled to be provided
with these documents. The application came before Collins J who in an
exhaustive, well reasoned and pellucid judgment gave his reasons for
ordering that the State provide o the respondent copies of all the State
witnesses' statements as well as documentary evidence in  possession of
the State and/or the police pertaining to the charges against the

respondent. 1t is against that decision that this appeal is taken.

I should say at the outset that I find mysell in complete agreement with
everything said by Collins J. This makes it unnecessary for me to analyse
the relevant authorities in detail, as this has already been done. 1 shall
therefore confine myself o giving a brief summary of the salient features, a
summary of the criticisms advanced by the State, and reasons for rejecting

those criticisms.

[t is accepted that there is no general duty at common law for the
prosecution to disclose witnesses’ statements, or, putting it another way,
the prosecution has g general right to claim privilege against such
disclosure, See R v Steyn 1954 [1) BA 324 {A}; Kenosi v State 1993
BLR 268. These cases, and Motsumi v The State 1996 BLR 905, did

not deal with the constitutional implications. In terms of Section 10 of



the Constitution, a person charged with a criminal offence is entitled to
have his case afforded a fair hearing, and “shall be given adequate time
and facilities for the preparation of his defence.” These provisions must
be read along with section 3 of the Constitution which provides :

“Whereas every person in Botswana is entitled to the
fundamental rights and freedoms of the individual, that is to
say, the right, whatever his race, place of origin, political
opinions, colour, creed or sex, but subject to respect for the
rights and freedoms of others and for the public interest to
each and all of the following, namely —

{a) life, liberty, security of the person and the protection of
the law;

{b) freedom of conscience, of expression and of assembly
and association; and

{c)  protection for the privacy of his home and other
property and frem deprivation of property without
compensation,

the provisions of this chapter shall have effect for the purpose
of affording protection to those rights and freedoms subject to
such limitations of that protection as are contained it those
provisions, being lmitations designed to ensure that the
enjoyment of the said rights and {reedoms by any individual
does not prejudice the rights and freedoms of others or the
public interest.”

It was argued by Mr. Ngcongeo for the Attorney General that Section 3 is
the key provision under which all rights and freedoms protected under
Chapter 2 must be subsumed. He founded on the dicta in Attorney
General v Unity Dow 1992 BLR 119 and in particular what was said by

Amissah JP at p 134,

“The wording is such that the rest of the provisions of
Chapter 2.... have to be read in conjunction with Section 3.
They must be construed as expanding on or placing
lirnitations on section 3, and be construed within the context



?f that section. As pointed out before, the wording of section 3

itsell shows clearly that whatever exposition, elaboration or

limitation is found in sections 4 to 19, must be exposition,

elaboration or limitation of the basic fundamental rights and

Ireedoms conferred by section 3. Section 3 encapsulates the

sum tatal of the individual’s rights and freedoms under the

Constitution in general terms, which may be expanded upen

n the expository, elaborating and limiting sections ensuing in

the Chapter.”
Mr. Ngcongo took from this that because any section from 4 to 19 must be
read along with section 3, it follows that every one of these sections must
have the implied section 3 hmitation that the enjoyment of these rights
and freedoms shall not prejudice the rights and freedoms of others and the
public interest. ln my opinion this argument proceeds on a misreading af
section 3. The first word in the section 1s “whereas”.  If ever a word s
redolent of a preamble, this is it. The section from the beginning down to
the end of | ¢) appears to be declaratory of all the fundamental rights 10
which a citizen of Botswana is entitled. After this prearnble there follows
the substantive part of the section which gives effect to the declaration
and aspirations contained in the preamble. It alsc deals with the
permissible limitations on such rights and freedoms, but it does sc in a
specific way. It provides that the provisions of Chapter 2 have effect for
the purpose of affording protection to the rights and freedoms specified in
the preamble *subject to such limitations of that protection as are
contained in those provigsions." It follows therefore that one must look at
each individual provision to see if it contains any limitation. No relevant

limitations are contained in section 10{2). Provisions in a Constitution

which entrench fundamental nghts and freedoms are to be given a



perierous and purposive construction {Attorney General of The Gambia v
Momondou Jobe [1984] AC 489; Attorney General v Unity Dow (supra)
and should not be cut down by reading implicit restrictions into themn
(Attorney General v Moagi: 1982 (2) BLR 124) ! therefore agree with
the judge a quo that on a proper construction of Section 3 and in the
absence of any specific limitations in section 10(2), no implied restriction

should be read into section 10(2).

Contained in a constitution there may well be provisiens which require
construction. In the present case it is necessary to decide what concepts
are inchuded in a “fair hearmg” and what is meant by the word “facilities”
in section 10§2) [¢). In considering what is the proper interpretation of
such provisions, the courts in this country cannot ignore interpretations
of such concepts in other jurisdictions. CObviously this court is not bound
by foreign decisions, which must be looked at carefully in case they are
based on local specialties. Thus, Scuth African decisions on disclosure of
documents have to be treated carefully, because since 1993, section 23 of
the Constitution of that country provides for right of access 1o all
information held by the State in so far as required for the protection of an
individual's rights. It would however be unrealistic and wrong not to
obtain such assistance as one can from international trends and liberal
democracies as exemplified by decisions in cases involving fundamental
rights and freedoms. That this i1s the position in Botswana is clear from

what was said by Aguda JA in Attorney General v Dow (supra) p.168:



“...we cannot afford to be immume from the progressive
movements going on around us in other liberal and not so
liberal democracies such movements manifesting themselves
in international agreements, treaties, resolutions, protocols
and other similar understandings as well as in the

respectable and respected voices of our other learned brethen

in the performance of their adjudicatory roles in other
jurisdictions.”

Before turning to the interpretational issues, it is useful to remember the
role of the State in the prosecution of a criminat charge. It is not the
function of the prosecution to obtain a conviction by any means fair or
foul. It is not their function to conduct proceedings in such a way that the
accused is ambushed and kept in the dark about critical issues until the
last possible moment, whereby his ability o prepare a proper defence is
severely hampered. It is not their function to conceal from the defence
evidence in their possession which might be of assistance to the defence.
It is the duty of the prosecution to lay before the court all the evidence
which is relevant to the issue, whether favourable to the prosecution or
favourable to the defence. It is also their duty to comply with the
provisions of the Constitution which entitle an accused person to a [air
hearing and adequate facilities for the preparation of his defence. If the
prosecution do anything which contravenes these provisions, they witl be

acting in dereliction of duty.

It is accepted that one of the fundamental requirements of a fair hearing
is that the accused shall have adequate time and facilities for the

preparation of his defence. What is meant in this context by “facilities™? It



has been said to be a word of “very wide meaning” (Westminster City
Council v Ray Alan (Manshops) Ltd [1982) 1 WLR 383.) The definition
in the Shorter Oxford Dictionary(4th Ed) is “favourable conditions for the
easy or easier performance of something”. [t is a word which can have
different shades of meaning in different contexts. In the present context,
what is required is facilities “for the preparation of his defence”. It can
hardly be doubted that the performance of that task will be made easier
by having knowledge of who the prosecution witnesses are and what they
are going to say. Similarly if the prosecution case is dependent in any
way on documentary evidence, it will be almost impossible to prepare the
defence without a copy of the relevant documents, In Vioncent v R
[1993] 2 LRC 728 the Privy Council were considering a provision in the
Constitution of Jamaica identical in terms to Section 10 (2). In relation to

the definition of ‘facilities’ the following was said:

“While the language of that subsection does not require a
defendant always to be provided with copies of the statements
made by the prosecution witnesses, where the provision of a
statement of a witness is reasonably necessary for such
purpose, it should be provided as being a facility required for
the preparation of his defence. This is in accord with the
views of Forte JA expressed in the Court of Appeal in Jamaica
in R v Bidwell, where he indicated that *“facilities™ would
include a statement of a particular witness and added that
“facilities must relate to anything that will be required by the
accused in order to aid him in getting his defence ready to
answer the charge.” It follows that the present practice of
refusing to provide to the defence statements of propesed
witnesses to a prosecution, as a matter of course, is
inappropriate.”

Accordingly, in its context, 1 have no difficulty in finding that the word

Yacilities” when used in section 12} is apt to cover the acquisition by the



