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PLEWMAN J.A.

1. This appeal relates to matters which, in a manner which will

be explained, are of communal and tribal concern to the

Bakwena people. The Chieftainship Act Cap 41:01 (the Act)

is the instrument by which the institution of chieftainship,

which is with all tribes governed by the general or



customary laws of such tribe, has been accommodated in
the legal structure of modern day Botswana. It is with the

provisions of this Act that this case is concerned.

Certain provisions of the Act are of particular relevance.
Section 4 (1) {(a) provides that a chief is an individual who
“has been designated as a chief in accordance with
customary law by his tribe assembled in the kgotla” (There
is an additional requirement - namely that the individual be
“recognized” as chief by the minister — but this does not fall
for consideration in this appeal). Kgotla is defined (in
section 2) as “the customary meeting of a tribe or a tribal
community or any portion thereof for discussion in
accordance with customary law of matters of tribal or
communal concern”. Section 25 of the Act (perhaps
upon the adoption of tribal customary law in these
matters) provides as follows:
“25 (1} Notwithstanding any provision of any

enactment to the contrary, no court shall

have jurisdiction to hear and determine any

cause or matter affecting chieftainship.

2) For the purposes of this section “cause or
matter affecting chieftainship” means any



cause, maftter, question or dispute relating
to any of the following —

{a) the designation of any person as a Chief or
the claim of any person to be designated as
a Chief: or
(b} recognition, appointment or suspension of a
person to be a Chief.”
What underlies the matter is a question of who is entitled to
succeed the late Neile (or Neale) Sechele as Paramount Chief
of the Bakwena. But in a more direct sense, a procedural
dispute has arisen upon the determination of which the
manner and forum for a debate on any dispute concerning

the chieftainship depends and it is to that issue that I now

marn.

It is necessary first to explain how the matter comes
before this Court. In 2000 an application was initiated on
notice of motion by Edwin Kgosikwena Sebele against the
present respondents (the application). This was Misca
576/2000. Seemingly at about the same time the present
matter, a civil action (the action), was commenced. On
4/5/2001 the application and the action were consolidated

(How this could be done need not be discussed) but were



later again separated. The application was argued before a
full court and on 4 October 2001 judgment (in the form of
a ruling) was given therein by the Chief Justice, Dibotelo J

and Lisimba J concurring.

At the hearing the court meru motu raised the issue of its
jurisdiction in the light of section 25 of the Act. The
court held that the section was plain and further that
section 25 was not (as had been argued) contrary to the
provisions of section 95 (1) of the constitution. It was held
further that an “ouster clause” (as it has been termed) such
as section 25 was to be narrowly construed and reference
was made to the “limited grounds” upon which courts
notwithstanding an ouster clause may nonetheless assume
a jurisdiction to review an act or decision made.
Reference was made in this connection to the judgment of

this Court in Leipego v Moapare and Others 1993 BLR 229.

I will return to consider this judgment but need only note
at this point the fact that the court also held that “unless
therefore the applicant can bring his case as one of review,

we are bound to say that the Court’s jurisdiction is



excluded by the words of section 25 of the Act”. Having so
held the court went on to consider whether it could in any
event because of the lapse of time consider a review and
held that the lapse of time was too great for a review to be
considered. To follow this it is advisable that I briefly
outline the facts (which were agreed facts in the
application). The judgment in the application has been
included by the parties as part of the record of the appeal so
that reference to the facts therein may also be justifiable on
that basis though it is in all the circumstances unnecessary
to debate that question. The facts are indeed also, by and
large, the facts averred in the particulars of claim in the

present case.

The factual situation was (and is) the following. From 1963
to 1970 Neale Sechele held the office of Paramount Chief of
the Bakwena Tribe. After his death, though only in
September 1978, a meeting of the members of the tribe
(said by the respondents to be a properly convened kgotla
and by the applicant in the application and by the appellant

in the action to have been an improperly constituted



meeting) was held. The second respondent in this appeal -
though then only four years old - was designated as
Paramount Chief of the Bakwena. Because of his age a
regent was appointed - at that time Mack Sechele and later
the applicant in the application. The plaintiff in the action
is a claimant to the position of chief — claiming through his
father who is now deceased. With that explanation it can be
understood why the court in the application held that the
question of the “designation” of the second respondent in
this appeal as Paramount Chief could not, because of the
lapse of some twenty two years, be reopened. After the
decision in the application the action continued. Two
allegations are made therein which formed the basis of the
appellant’s contention that the ouster clause is excluded,
and to ensure that the proceedings not be considered to be
a review procedure the prayers in the particulars of claim
have been framed as prayers for “declarators”. Appellant’s
arguments have been advanced on the basis of these

propositions.



A slight diversion is necessary. Dibotelo J. again sat to hear
the exception and the argument on the special plea. An
application for his recusal was made on the basis of his
having sat in the application. He declined to recuse himself.
He then heard argument on the merits and upheld the
exception to the jurisdiction of the court on the basis of the
provisions of section 25. Having so0 held he nonetheless
recorded his findings on the Special Plea which raises the
delay (to which reference has been made) as a bar to the
action. This it seems clear was done for the benefit of this
court against the event that his decision on jurisdiction
should be overturned. In the notice of appeal all three of
Dibotelo J’s decisions are attacked but in argument the
ground of appeal based on the refusal of the recusal
application was abandoned. What remains therefore is the

other two decisions.

It is quite obvious that the particulars of claim have been
framed in an attempt to avoid the probable consequences of
applying for a review in application proceedings. In

paragraph 6.3 of the particulars of claim it is alleged that at






