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BLOFELD ]A: 

Annah Seemule, the Respondent in this appeal, commenced her employment with 

the Applicant, the Botswana Building Society, on 18th May 1989. At all material 

times she was working for them as a security guard. The Applicant suspected her of 

colluding in a theft of cloths from the premises where she was working. On 28 

January 1998 the Applicant sent persons round to her house who accused her of 

colluding in theft and alleged that she was in possession of stolen cloths. She denied 

the allegations and invited them to search her house. They declined to do so. On 
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the same day she received a letter signed by Mr. Tumagole, the Property Manager 

for the Applicant, telling her that it had been established that she had colluded in 

theft and describing her as "untrustworthy as a security officer and an unashamed 

liar." The letter suspended her from work without pay. Sometime later she was 

charged with the relevant criminal offence and tried at the local Customary Court. 

She was acquitted. The matter was then reconsidered by the Customary Court of 

Appeal, which also acquitted her. Both these acquittals took place prior to 14 May 

1998. On that date certain employees of the Applicant collected her from her 

house and took her to the Applicant's office. She was not told why she was 

wanted. At the office she was seen by Mr. Tumagole who had other members of 

staff with him. She was told that she had been called to talk about the cloths. She 

was told that they knew that she had taken those things. She said nothing. They 

then told her that in court a person could keep quiet but that she should not keep 

quiet when they were talking to her. She said she was not willing to say anything 

about the matter they were questioning her about. They told her that was "okay" 

and that she could go away which she d!d. On 25 May 1998 Mr. Tumagole wrote 

her a further letter dismissing her. That letter reads as follows: 

"On 28 January 1998, you were suspended from work for 
colluding with and instigating Nchadi Bonang to steal 
household goods from Lot 5380 Gaborone where you were 
regularly posted to do guard duties. You subsequently denied 
any involvement in the theft after confessing in front of the 
Police that you were actively involved. 
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You were recently called to the office to assist us in a further 
internal hearing on your misconduct after further evidence was 
uncovered which points conclusively to your involvement. 
Instead of cooperating with us as a staff member, you decided 
to keep quiet throughout the hearing, thereby frustrating our 
efforts to conduct the necessary hearing. 
Please note that in terms of the Conditions of Service, the 
Society is entitled to conduct an internal hearing which in its 
opinion is necessary to assist in its investigations. 

Your refusal to cooperate in the investigation clearly indicates 
that you have no intention to submit to the authority of the 
Society, your employer, and thus constitutes insubordination. 
You are accordingly dismissed from your employment with the 
Society with effect from the date of your suspension. Please 
note that any payment due to you will be withheld until all the 
stolen goods have been returned to the Society." 

The Respondent was not prepared to accept this decision to dismiss her without 

contesting it. In due course the matter was referred to the Labour Office and the 

Commissioner of Labour. There was a hearing before the Commissioner and on 8 

July 1999 his recommendations were conveyed to the parties. Broadly he found in 

favour of the Respondent. On 5 October 1999 the Commissioner issued a 

certificate in terms of Section 7 of the Trades Dispute Act Cap 48:02 notifying 

both parties that they may now reft/ the matter to the Industrial Court for 

determination. 

I turn to the proceedings in the Industrial Court. When the hearing started the 

parties put in an agreed summary of admitted facts. That summary initially 

contained a sentence reading: 
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"On the 28th January 1998 the Respondent (now Applicant) 
suspended the Applicant (now Respondent) from work for colluding 
with a certain Nchadi Bonang to steal from a house the Applicant 
(now Respondent) was assigned to guard." 

This sentence was amended by the insertion of the word "allegedly" before the 

word "colluding" by agreement of the parties. The summary, after briefly stating 

the facts, posed three questions for the Industrial Court. 

(a) Whether in view of clause 15.11 of the Respondent's 
(now Applicant's) conditions of service, which entitles 
the Respondent (the Applicant) to suspend any 
employee with or without lawful pay, the suspension of 
the Applicant (now Respondent) without pay was 
unlawful. 

(b) Whether the Applicant's (now Respondent's) dismissal 
was procedurally and substantively fair? 

(c) Whether the Applicant (now Respondent) is entitled to 
claim any compensation arising out of the termination 
of the contract of employment before the Industrial 
Court? 

The first question was conceded by the Applicant in the court a quo to require an 

affirmative answer. The Court a quo found that the dismissal was both 

procedurally and substantively unfair. It also found that the Respondent was 

entitled to compensation. I shall deal with the individual heads of compensation 

that are now subject to an application to appeal when I deal with the individual 

submissions relating to them. 
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At the start of the hearing, but after the amendment had been made, the court a 

quo invited both parties to call or produce evidence as the statement of agreed facts 

did not contain evidence that the Respondent was guilty of the alleged collusion. 

That was a proper course for the court a quo to take and is not the subject of an 

application to appeal. As a result the Respondent gave evidence herself but called 

no further evidence and the Applicant called no evidence of any sort. 

The court a quo made this finding about the evidence on page 14 of the judgment. 

"The court is satisfied that the Applicant (the 
Respondent) has made a prima facie case which unless 
and until contradicted and overcome by other evidence 
should prevail. She did this by producing prima facie 
evidence or prima facie proof of the validity of her 
complaint that she was dismissed for no valid reason. 
That called for an answer by the Respondent (the 
Applicant)." 

The court a quo cited the case of Ex parte The Minister of Justice; In Re Rex v 

lacobson and Levy 1931 AD 466 in support of their approach. 

As no evidence was called by the Respondent (now Applicant) the court a quo 

accepted the evidence of the Applicant (now Respondent). 

judgment in the Industrial Court was delivered on 14th December 2000. The 

Applicant sought to note an appeal by virtue of Section 18(4) of the Trades 
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Disputes Act Cap 48:02 against that judgment but was out time in doing so and 

also failed to lodge the notice of appeal with the Industrial Court as required by 

Section 18(4). There is now an application for leave to appeal to this Court by 

virtue of Section 18(4) of the Trades Disputes Act Cap 48:02. 

I turn first to consider matters of delay and procedure. Rule 13( 1) of the Court of 

Appeal Rules requires that: 

"The Notice of Appeal shall be filed within six weeks 
of the date of the judgment appealed against". 

Rule 20 of the Industrial Court Rules states: 

"(i) An appeal in terms of Section 18(4) of the (Trades 
Disputes) Act shall be noted and prosecuted within 
Part III of the Court of Appeal Rules. 

(ii) A copy of the notice of appeal shall simultaneously 
be filed with the Registrar of the Industrial Court." 

Six weeks from 14 December 2000 expired on 25 ]anuary 2001. The Notice of 

Appeal was not filed until 9 February 2001. It was then not filed in the Court of 

Appeal as it should have been, but was filed in the High Court. Further, no copy of 

the Notice of Appeal was simultaneously filed with the Registrar of the Industrial 

Court. As leave to appeal the judgment of the Industrial Court had neither been 

sought nor obtained, leave to appeal had to be obtained from the Court of Appeal 

under Order 14. Order 14 also requires that the Notice of Motion set out shortly 
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the reasons why the application has been made and requires it to be supported by 

an affidavit disposing to all the relevant facts. The affidavit in this case was sworn to 

by Ms. Chipo Manwa of the firm Moupo, Motswagole and Dingake, the Applicant's 

attorneys. There is no affidavit from the Applicant. The Respondent has made 

submissions criticising both the contents of the Notice of Appeal and the affidavit. 

As far as the Notice of Appeal is concerned, it made no mention of the fact that it 

was the Applicant's case that the Respondent had been dismissed for 

insubordination and that the Court a quo had misdirected itself in finding that she 

had been dismissed for theft. Further, the affidavit contained no explanation for 

the delay from 25 January to 9th February 2001 as it should have done; nor did it 

deal adequately with some of the later delay relating to the filing of the Notice of 

Appeal in the Court of Appeal in July 2001. It is accepted that the affidavit did 

set out that the Court of Appeal Registrar informed the Applicant's attorneys in 

May 2001 that they had filed their Notice of Appeal in the wrong court, and that 

thereafter the affidavit set out the aciion the Applicant had taken. But it is 

submitted that insufficient explanation was given for the failure to file the Notice of 

Appeal in this Court before the 11 July 2001. It is also submitted that it was 

wholly inappropriate for the affidavit to be made by the Applicant's attorney as 

much of the delay was caused by the Applicants themselves, and in any event, the 

courts have consistently required that a supporting affidavit should be made by the 


