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The issue in this appeal is whether an employee whose services were terminated

by her employer was entitled to be paid severance benefits or not.

The respondent was employed by the appellant as an assistant branch manager

from 1 June 1987 to 22 July 1998.



Stock losses in her branch between October 1997 and June 1998 exceeded the
acceptable minimum of 2% laid down as policy by the appellant and, averring
that this was her responsibility and that it showed an inability on her part to
control stock losses, the appellant on 22 July 1998 wrote to the respondent
stating that "in view of these big losses, the management has decided to
terminate your services with the company”, Her services were terminated as
from that date. In its aforesaid letter the appellant informed the respondent that
"You will be paid leave pay, months salary, notice pay and your
provident fund will be paid to you later as it has to be applied for

from the insurance.."

It is common cause that the last cited sentence referred to the respondent’s

contributions to the appellant's pension fund., These were in due course paid to

her. Dissatisfied with the payments made to her the respondent applied in the
Industrial Court for payment of :-

0] six months' compensation for unfair dismissal at her salary of
P928.00 per month;

(i)  severance benefits for the period 1 June 1987 to 22 July 1998.



The Industrial Court, in a written judgment delivered on 11 May 2001, heid that
the respondent had not been unfairly dismissed and accordingly awarded her no
compensation in terms of claim (i) above but held that she was entitled to
severance benefits which the court assessed in the sum of P8774 and awarded
her those. No order as to costs was made. It is against the award of P8774,

and that alone, that the appellant comes on appeal to this court.

The payment of severance benefits is governed by the provisions of Section
28(1) of the Employment Act (Cap47:01), as amended. Section 28 (1) reads
thus:
"(1) Without prejudice to Section 31, on the termination of a
contract of employment, whether by reason of the death or
retirement of the employee or for any other reason, the employer
shall pay to an employee who has been in continuous employment
with him for 60 months or more a severance benefit at the rate
prescribed.
Provided that -
@....
(i)  where, upon the date of payment of any severance benefit,
the employee, or his dependent or beneficiary, is at that
date or some future date entitled to the payment of a

gratuity or a pension or both gratuity and pension in respect



of the period of employment under the contract, no
severance benefit which would otherwise be payable in
terms of this section to the employee or his dependent or his
beneficiary shall be payable.”
The appellant's attitude in the Court & guo what that the respondent was
not entitled to severance benefits "as she was a member of the Pep
Botswana Pension Fund." 1 shali refer to the latter as "the Fund". It
added that she was “only entitled to a refund of her contributions to the

fund."

[ interpose to record that the respondent contributed 7.5% of her monthly
salary to the Fund and the appellant, as employer, a like amount i.e. also

7.5% of her monthly salary.

In its statement that the respondent was only entitled to a refund of her
contributions the appellant was in terms of the Rules of the Fund, in error

and this was conceded by Mr Omotoye, who appeared for the appellant.

The Fund is one underwritten by an insurance company, Metropolitan Life
of Botswana Limited (Metropolitan). In a brochure entitled "Pep Botswana

Pension Fund" a synopsis of those rules is set out. In a section headed



"Withdrawal Benefit" and with a sub-heading reading "What Happens if I
Resign or I am Dismissed?", the following appears:
"Upon termination of your service with your employer other than
death or ill health the following benefits will be paid.:
your own contributions (including transfer values) plus Investment
Returns plus a percentage of the employer's net contributions

based on the following scale.”

Then follows a scale reflecting that for 10 or more years' service, 100% of the

"unpaid balance in the member's individual account” will be paid.

This synopsis appears to be an accurate resume of the actual rule in the Fund's
Rules. That rule is rule A3 and is headed "Withdrawal Benefit." It reads thus:
“A.3.1  Withdrawal Benefit
If a member is retrenched, dismissed or terminates his/her service
with his/her Participating Employer before the Normal Retirement
Date and is not entitled to any other benefits under the Fund, the
withdrawal benefit set out in the Special Rules shall be available to

him/her.

A3.2. Payment of withdrawai Benefit



A3.21 The withdrawal benefit shall be paid to the

member in cash in accordance with the provisions of the Income

Tax Act of Botswana. Alternatively, if the Member so wishes, it

may be transferred to another approved pension fund or retirement

annuity Fund."
The Special Rules referred to, in which the appellant is reflected as the
Participating Employer, provide under the heading "Withdrawal Benefit" the
following:

"On resignation, dismissal, retrenchment or redundancy"-

"Return of the Member's own contributions accumulated at the

rates of interest declared by Metropolitan on its guaranteed fund

portfolio plus

an additional benefit calculated in accordance with the table

below."

Then foliows a table reflecting that for 10 or more year's service, 100% is paid of
the "percentage of unpaid balance in the member's individual account” plus "the

amount in the Member's Additional Contributions Account”.

Mr Omotoye stated from the bar that those amounts referred to in the Rules
under "Withdrawal Benefits,” other than the member's own contributions, meant

the employer's contribution, calculated in accordance with the formula set out.



In the respondent's case, therefore, as she had 11 years' service before her
dismissal, the appellant, as employer, had to pay her, in addition to refunding
her own contributions together with the accumulated interest thereon, 100% of

appellant's contributions to the fund in respect of the respondent.

As this Court required complete clarity that the aforegoing was the accurate
factual position as regards the respondent's entitlement, it requested Mr
Omotoye to ascertain from the appellant or the insurers that what he had said
was the factual position, was correct. Mr Omotoye was, however, unable to do
so before the hearing of the appeal was concluded but from what Mr Omotoye
said and from the court's own reading of the Rules, the Court accepts that the

factual position as stated by him is indeed correct.

I return then to consider Section 28(1) of the Employment Act. It is clear from
its provisions that if the respondent was, at the date of the termination of her
employment with the appellant, entitied to the payment of a gratuity or pension,
then no severance benefit would have been payable to her. The Court a__quo
found that she was not entitled to a gratuity or pension and hence was entitled

to severance benefits.

It has been held by this Court that a refund of an employee's contributions to a

pension fund on the termination of that employee’s service is not a gratuity or a






