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*'IN THE COURT OF APPEAL OF THE REPUBLIC OF BOTSWANA

HELD AT LOBATSE

COURT OF APPE VIL APPEAL NO. 9/2002
HIGH COURT MISCELLANEOUS CIVIL APPLICATION NO. 126/01

In the matter between:-

EUSABIA DINEO SEJAMMITLWA First appellant
SHIMA SELEBALO DIFELE Second appellant
MOTLHABI MACKENZIE SEJAMMITLWA Third appellant
AND

THE ATTORNEY GENERAL OF BOTSWANA First Respondent
BARCLAYS BANK OF BOTSWANA LTD Second Respondent
BOTSWANA BUILDING SOCIETY Third Respondent

Advocate R.A. Solomon with him
Mr. K.P. Gaoboi for the Appellants

Mrs. S. Mangori for the 1% Respondent

JUDGMENT

CORAM: TEBBUTT AJP
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ZIETSMAN JA
PLEWMAN JA
GROSSKOPF JA

TEBBUTT AP

Section 10 (1) of the Constitution of Botswana provides that if any person is
charged with a criminal offence then, unless the charge is withdrawn, the\\-
case shall be afforded a fair hearing within a reasonable time. The

appellants, who have variously been charged in a six-count indictment of theft

contrary to Sections 271 and 277 of the Penal Code and conspiracy to defraud
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"‘contrary to Section 312 of the Penal Code, averred in an application in the

High Court, brought in terms of Section 18 of the Constitution, that their case
had not been afforded a hearing within a reasonable time and that their
constitutional rights under Section 10 (1) had accordingly been contravened.
Dow ), u;ho heard the application, dismissed it and ordered that the case
proceed to trial. It is against that decision that the appellants now appeal to

this court.

To determine the validity of the appellants’ averments that their case has not
been afforded a hearing within a reasonable time, it is necessary to refer
briefly to the facts relating to the charges against them and thereafter to set
out in detail the history and chronology of the matter. Before so doing
however, it is perhaps as well to set out the actual wording of Section 10 (1)
of the Constitution. It is the following:

“If any person is charged with a criminal offence, then unless

the charge is withdrawn, the case shall be afforded a fair

hearing within a reasonable time by an independent and

impartial court established or recognised by law.”
The facts are that the first appellant was employed by Barclays Bank, the
second respondent. She was charged in the indictment (a) in count 1 thereof
with having stolen on 28 May 1993 the sum of P49, 711.25 from the Bank;
(b) in count 2, of having stolen on 25 September 1993 the sum of P89,
891.55 from the Bank; and (c) in count 3, of having stolen on 29 October
1993 the sum of P67, 933.27 from the Bank. The other charges relate in

counts 4 and 5 to first and third appellants who are alleged to have conspired



e _

-
2

. during May and June 1993 to defraud the Bank of the sum of P49,711.25 and
during September of the sum of P89,819.55 and in count 6 to first and
second appellants who are alleged to have conspired during November 1993

to defraud the Bank of the sum of P67,933.27.

It will immediately be appreciated that the offences are alleged to have been
committed during the second half of 1993. On 17 December 1993 the
appellants were arrested and several properties, including motor vehicles,
belonging to the third appellant were impounded by the police. It was only
on 21 June 1995 that the appellants were first arraigned before a court in the
magistrates court at Broadhurst. Following numerous appearances by them
and postponements of the case, on 5 May 1997 the charges against the
appellants were withdrawn by the State, which was, however, given leave to
reprosecute them. In October 2000 the appellants were again charged and
brought before the Gaborone Village Magistrates Court on 26 January 2001
and trial dates were set for 17 to 20 April 2001. On 28 March 2001 the
~ appellants brought their present application, which was dismissed by Walia
, AJ for want by the appellants to have given the statutory notice required by
the State Proceedings (Civil Actions by or against Government or Pubiic
Officers) Act (Cap. 10:01) to the first respondent, the Attorney General (to
whom I shall refer as such further herein). He, however, gave them leave to
renew their application. This was then done by the appellants who served

notice of their new application on the Attorney General on 12 July 2001 and



“filed the application an 5 September 2001, The judgment of Ms. Justice Dow

was delivered on 28 January 2002.

I turn then to detail, against that factual background, the chronology of

r

events at all the stages of the proceedings in this matter.

It is common cause that the investigations in this matter were completed in
July 1994 but that it was only almost a year later on 21 June 1995 that the
appeliants were first brought to court. They had, in the meantime, on 5 May
1995 successfully obtained a High Court order directing the return of their
attached goods. On 10 May 1995, however, the Attorney General obtained a
rule nisi from the High Court for the retention of the goods, which rule was
confirmed in June 1995. On 23 June 1995 first appellant appeared in ¢ourt
and was grantad bail. On 21 July 1995 the appellants were served, at a court
appearance, with a 17-count indictment. This was withdrawn on 16 August
1995 and a fresh charge sheet with 13 counts was substituted for it.
Appearances by first and third appellants followed on 4 September 1995, 18
September 1995, 3 October 1995 and 24 October 1995. Second appellant
was in prison for a separate offence and was not brought to court on those
occasions. On 24 October 1995 trial dates were set for 28 and 29 November
1995 but as the prosecutor was not available on those dates, the case was
postponed to 18 December 1995 when trial dates were set for 21 and 22
March 1996. Those dates were confirmed on 18 January 1996 and on 15

February 1996 the case was mentioned again. On 21 March 1996 the case



’

/o

"did not proceed when called as certain crucial exhibits were not available as

they were with the Bank. The prosecutor sought a postponement to 2:00
p.m. that day. In granting it the magistrate said the following:

¥

*1 am very much concerned with the attitude of the prosecution.

One would have expected the prosecution to have evaluated

their case before coming to Court rather than wait untit the trial

is about to commence. This causes a waste of time and indeed

time has “een wasted. I would reluctantly grant the application

for an adjournment with a strong warning that should the

prosecution fail to proceed with the trial this afternoon, I might

be compelled to dismiss the charges.”
At 2:00 p.m. an adjournment of fifteen minutes was sought by the
prosecutor. The magistrate said: "I reluctantly grant the adjournment with
the strong warning that the prosecution take a serious view of the

prosecution case.”

Despite the adjournment the case did not proceed but was postponed to 22
March 1996 when the State made major amendments to the charge sheet.
The matter was then postponed once more to 29 and 30 July 1996 for trial.
Again the case did not proceed but was further adjourned to 7 October 1996
then to 7 November 1996, and on that day to 21 November 1996 when trial
dates were set for 5 to 7 May 1997, It was on 5 May 1997 that the State
applied to withdraw the case. Defence counsel opposed it and moved that
the matter proceed to trial. In seeking to withdraw the charges, Mrs. Dambe
for the State said that although the witnesses had been assembled, a lot of

documentary evidence was required. Certain vital documents were not






