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A dispute arose between the appellant and the respondent. The dispute
was in regard to a sub-contract agreement between them relating to the
construction of certain works at Serowe. The parties agreed to refer their
dispute to arbitration before Advocate D.V Duke S.C (the arbitratorj.

After a lengthy hearing of the issues, the arbitrator made his award on



{\-

21 January 1997. Upon an application made by the respondent’s
attorney, that award was by consent made a judgment of the High Court,
in terms of Section 20 of the Arbitration Act {Cap.06:01), by Nganunu J.

{as he then was) on 10 March 1997.

The appellant applied to have the order made by Nganunu J., as he then
was, rescinded and on the 11 May 2000 Lisimba J. granted the
appellant’s prayer, but made no order as to costs in respect of the
application. An application for leave by the appellant to appeal against
the order of Lisimba J. denying both parties their costs was refused by
Lisimba J. However, on 3 July 2001 this Court (Lord Weir J.A presiding)
granted appellant leave to appeal to it solely on the issue of costs. The

respondent also noted a cross appeal.

The sole plaint on which Lord Weir granted appellant leave to appeal to
this Court is whether Lisimba J. erred in not granting to it the costs of its
successful application for rescission of the order making the award of the

arbitrator a judgment of the High Court.

When this Court convened on 8 July 2002 for the hearing of the appeal
in this matter, Mr J S Drynan, a director of Water Engineering, insisted

on appearing on behalf of the appellant company and addressing the



Court. Mr Drynan was told by the Court that he had no right of audience

on behalf of the appellant in this Court.

It was explained to him that the company was the respondent in the
application in the Court a quo to have the arbitral award made an order
of the High Court. Order 9 rules 1(1) and (2) of the Rules of the High

Court provide as follows:

“1. (1) Subject to subrule 2 and to Order 7, a defendant to an

action begun by writ of summons (whether or not he is

sued as a trustee or personal representative or in any
other representative capacity) may enter an

appearance in the action and defend it by an attorney

or in person.” (Emphasis added)

“(2)Except as provided by any written law, a defendant to
such an action who is a body corporate may not enter
an appecarance in the action or defend it otherwise

than by an attorney.”

Order 1 rule 3 recites that:

“3. In these Rules unless the context otherwise indicates —
“action” means a civil proceeding commenced by writ
of summons in accordance with Order 6, or in such
other manner as may be prescribed, but does not

include a criminal proceeding by the State.”
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Thus, it does not lie in the mouth of Mr Drynan to argue that because
the action was commenced by way of an application, and not by a writ of
summons as perceived in Order 9 rule 1(1) the appellant company is
exempted from the provision of Order 9 rule 1(2) and may enter
appearance in the action and defend it otherwise than by attorney. He,
Mr Drynan, cannot be heard on behalf of a body corporate in the High

Court.

By Section 7 of the Court of Appeal Act:

“For all purposes of and incidental to the hearing and
determination of any appeal, the Court of Appeal shall have,
in addition to any other power, authority and jurisdiction
conferred by this Act or the Constitution, the power and

authority and jurisdiction vested in the High Court.”

This means, if Mr Drynan cannot be heard in the High Court on behalf of
a body corporate, he likewise cannot be heard in the Court of Appeal on

behalf of a body corporate.

Thus, the right of audience in this Court on behalf of a body corporate is
not bestowed on this Court by agreement of the parties. It is a matter of
statute law, that a body corporate may nqt enter appearance in an action
or defend it otherwise than by an attorney. There being a statutory

provision ordaining the appearance and audience in this Court on behalf



of a body corporate, there was no need for the President of the Court to
provide any further regulation, under Section 16{f) of the Court of Appeal
Act (Cap.04:01), to cover the right of audience in the Court of Appeal on

behalf of a body corporate.

In Botswana, the matter of representation of corporate bodies in the
superior courts is not a matter of policy, but of statute law. It is no
doubt true that Mr Drynan has a right in terms of Section 12(1) of the
Constitution of Botswana to communicate ideas and information to “any
person or class of persons,” and this Court does not seek to deprive Mr
Drynan of any of his Constitutional rights. If Mr Drynan were himself a
party in these proceedings the Court would be depriving him of his
Constitutional right under Section 12(1) if he was not granted audience
in the superior courts, but Mr Drynan is not a party to these
proceedings. The party to the proceedings is Water Engineering (Pty) Ltd,
a corporate body, which cannot claim the constitutional right that Mr

Drynan claims for himself and is entitled to.

Clearly, the provision that: “a body corporate may not enter an
appearance in the action or defend it otherwise than by an attorney in
the superior courts,” has its origins in the statute law of Botswana and

comparison with the practice in other jurisdictions where the law, in this



regard, has not its origin in statute law would not profit us. And I do not

intend to do so.

After this explanation of the law of Botswana relating to appearance and
representation of a body corporate in the superior courts, Mr Drynan
seemed to grasp the legal situation and sought a short adjournment of
fifteen minutes to brief Mr Makuyana, who had at all times held a
watching brief for the appellant and sat beside Mr Drynan all along. At
the resumption of proceedings Mr Makuyana announced that he was

appearing for the appellant.

The point was raised that Mr Bookbinder had served on the appellant
fresh Heads of Argument clarifying the previous Heads of Argument. In
the new heads he had raised for the first time the issue as to whether the
appeal was filed timeously. Mr Slomowitz indicated that prior notice was
given to the appellant that the appeal was filed out of time, but the
respondent, to obviate the possibility of a further postponement, does not

wish to pursue that issue nor the respondent’s cross appeal.

To appreciate the contention of the appellant, it is necessary to set out
the history of events prior to the respondent’s application to have the
arbitrator’s award made a judgment of the High Court and the events

leading to the granting by Lisimba J. of his order rescinding and setting






