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J U D G M E N T 

Coram: LORD WEIR, J.A. 
SIR JOHN BLOFELD, J.A. 
DIBOTELO, A.J.A 

SIR 1QHN BLOFELD, J.A.: 

Prince Keothepile, herein referred to as "the husband", married Mavis Keothepile 

herein referred to as "the wife" on 8 Apr l 1982 in community of property. They 

have one child, Tefo, who was over 18 years at the time of their divorce. The 

decree nisi was pronounced on 9 August 1999. At that hearing, a consent 

settlement agreement dated 30 July 1999 was made the order of the court apart 

from paragraph (6) headed "outstanding issues". That settlement dealt with the 

1" Respondent 
2nd Respondent 
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majority of the matrimonial property. I set out the portion of that agreement that 

is relevant to this appeal. 

(5) IMMOVABLE PROPERTY 

5.1 Lot 7964, Tsholofelo is to be valued and sold and the 
proceeds used as follows: 

the proceeds shall be used to clear the bank's 
mortgage bond. 

the proceeds shall be divided equally between the parties. 

5.2 Lot 50775, undeveloped plot at Phakalane is to be valued, the 
Plaintiff (the wife) shall pay the defendant (the husband) Vi of 
the value price. 

(6) OUTSTANDING ISSUES 

Business, (this refers to T.Boys Bar) 

Lot 7964 was mortgaged. The mortgage was paid monthly by the husband. 

On 18 November 1999, the wife's attorneys wrote to the husband's attorneys 

telling them that Mr. Harold Kachaje, the 2nd Respondent in this appeal herein 

referred to as the purchaser had made an offer to buy Lot 7964 for P350,000.00. 

The husband had obtained a valuation from Roscoe Bonna Valuers dated 11 

August 1999 which put an open market value of P260,000.00 and a forced value 

of P222,000.00 on Lot 7964. A further value of Plot 7964 was made by Willie 

Kathiruma Associates (Pty) Ltd. on 10 November 1999 giving an open market 

value of P240,000.00 and a forced sale value of P290,000.00. 
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Willie Kathiruma were instructed by the husband's attorneys, Komboni and 

Associates. They had advised Willie Khathiruma on 21 October 1999 that "our 

client would be comfortable with the valuation ranging from P 170,000.00 to 

P200,000.00. In December 1999 the husband's attorneys wrote to the wife's 

attorneys offering on his behalf to buy Lot 7964 for P240,00.00. The wife 

refused to sell the property to the husband unless he paid the same price offered by 

the purchaser, namely P3 50,000.00. The disagreement between the parties 

about Lot 7964 continued for some months. The wife eventually brought an 

application to the High Court for an order that Lot 7964 be sold to the purchaser 

for P350,000.00. On 29 May 2000, Aboagye, J so ordered. In that order, he 

dealt with costs and a minor matter relating to property Lot 50775 which is not 

relevant to this appeal. 

In the meantime, on 29 November 1999, Phakalane Estate had valued Lot 50775 

at P44,380.00. This valuation was accepted by the wife and has never thereafter 

been in dispute between the parties. 

1 now return to Plot 7964. On 30 May 2000 the wife's attorneys wrote to the 

purchaser accepting the offer of P3 50,000.00 for the property. They did not 

send a copy of this letter to the husband's attorneys. On 22 June 2000, the wife's 

attorneys wrote to the husband's attorneys informing them that they had 
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commenced transfer and asking them to advise the husband "as we are going to 

need him to sign the transfer document..." 

On 5 July 2000, the husband's attorneys wrote to the wife's attorneys saying "in 

view of the fact that the client is now willing to buy the property at P3 50,000.00 

and as such there would be no need to sell it to a third party, we suggest that you 

tell Mr. Kachaje (the purchaser) to suspend the processing of his loan before he 

incurs too many costs." This letter received an immediate reply by the wife's 

attorneys which explained how far matters had already proceeded with the 

purchaser and expressed doubt about the purchaser agreeing to withdraw from the 

purchase. The letter also explained their own concern about costs already incurred 

by them in relation to this property. On 25 July 2000, the husband's attorneys 

replied saying "our client has instructed us to obtain from you the amount of the 

same costs to enable him consider payment thereof." 

Then on 9 August 2000, her husband filed a Notice of Motion applying for further 

relief as follows: 

" 1. That the order of this Honourable Court made on the 
29* May 2000 ordering the sale of Lot 7964, 
Gaborone to be sold to the 2nd Respondent (the 
purchaser) for P3 50,000.00 be Rescinded and set 
aside; 

2. That Lot 7964, Gaborone which is registered in the 
name of the Applicant (the husband), be sold to the 
Applicant (the husband) for its open market value and 
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the proceeds thereof disbursed in terms of paragraph 3 
below; 

That the Applicant (the husband) pay to the 1" 
Respondent (the wife) as her half share of her interest 
in Lot 7964, Gaborone, half of the net of the purchase 
price after deduction of all necessary costs and 
expenses to be incurred by the }oint estate herein; 

That any and all steps taken by the 1st Respondent (the 
wife) and/or her attorneys to transfer Lot 7964, 
Gaborone to the 2nd Respondent (the purchaser) be 
stayed permanently; 

That the 1" Respondent (the wife) pay to the 
Applicant (the husband) the amount of P22,190.00 
being half of the value of Plot No. 50775 Gaborone, 
such payment being in terms of the order of this 
Honourable Court dated 9th August 1999; 

That 1 * Respondent (the wife) forthwith hand over to 
the Applicant (the husband) motor vehicle Toyota 
Hilux registered under No. B 391 ABD together with 
its trailer to enable the Applicant (the husband) to sell 
the same and thereafter pay half of the proceeds of the 
same sale to the 1st Respondent (the wife), such sale 
being in terms of the order of this Honourable 
Court dated 9* August 1999; 

That 1" Respondent (the wife) pay to the Applicant 
(the husband) the amount of P2,500.00 per month 
reckoned from February 2000 to date of payment the 
same amount being rental for Lot 7964, Gaborone 
which property the 1" Respondent (the wife) should 
have vacated on the 7th February 2000 and handed 
over the same to the Applicant (the husband) for 
the purposes of leasing it; 

That all mortgage payments being P544.64 per month 
paid by the Applicant (the husband) to Standard 

Chartered Bank in respert of Lot 7964,Gaborone from 
August 1999 to date of sale of Lot 7964, Gaborone be 
paid to Applicant (the husband) from the proceeds of 



6 

the same sale; 

9. That Applicant (the husband)hands over all the books 
of the parties' business known at T Boy's Bar to Herbert 
Mtonga of Rebatho Holdings and Business Services for 
the purposes of processing the same and preparing the 
balance sheet and books of account of the same 
business; 

10. Directing the 1" Respondent (the wife) to pay the costs 
of this application; 

11. Directing the 2nd Respondent (the purchaser) to pay the 
costs of this application in the event that he opposes the 
same." 

On the same day, the husband swore his Founding Affidavit at paragraph 14, he 

stated: 

"When the I * Respondent (the wife) aforesaid application 
came to Court, there was some communication breakdown 
with my attorney, Mr. Komboni, in relation to what order I 
would be comfortable with. I had intended to indicate to my 
attorney that I would be prepared to buy the property at 
P3 50,000.00 and that the court should make an order along 
those lines. It would appear, however, that my attorney 
thought that I said I did not mind if the property is sold for 
P3 50,000.00 to any buyer. Due to this communication 
breakdown, my attorney allowed the order to the effect that 
the property be sold to the 2nd Respondent (the purchaser) for 
P3 50,00.00 to be made. This order was made on the 29th 

May 2000." 

Mr. Komboni swore an affidavit confirming the contents of the founding affidavit as 

far as they related to his involvement in this matter. The matter came before the 

Court a quo and on 19 January 2001, the Court made the following orders: 

" 1. The application seeking that judgment of this Court 



7 

made on the 29th May 2000 be rescinded fails; 
Lot 7964 is to be sold as contemplated by the Order 
of the 29* May 2000; 

The 1" Respondent (the wife) is hereby granted the 
authority to sign all such documentation and do all such 
acts as shall be necessary to effect the transfer of Lot 
7964 to Harold Kachaje (the purchaser); 

The Applicant (the wife) is at liberty to advertise, the 
parties' Toyota Hilux, bearing registration B391 ABD 
together with the trailer for sale. Such advertisement 
to include, but not to be limited to, the affixing of a 
'for sale7 sticker on the said items. The 1" Respondent 
(the wife) to make the vehicle available for inspection 
by the Applicant (the husband) and potential 
purchasers; 

The 1st Respondent (the wife) is at liberty to remain in 
occupation of Lot 7964 pending the conclusion of its 
sale in terms of paragraph 2 above; 

The mortgage charges from the date of the divorce to 
the date of the sale of Lot 7964 to be a charge against 
the joint estate. Applicant (the husband) to be 
reimbursed for such payments as he has made in 
respect thereof from the purchase price of the said 
Lot 7964; 

Within 30 days of the handing down of this Order, the 
parties to appoint a third party, other than Matthew 
Rimbi, to be mandated with the task of valuing the 
business run and managed by the 1" Respondent (the 
wife) under the name and style of T Boy's Bar; 

In the event that the parties fail to agree on a valuer as 
ordered in paragraph 7 above, a panel of valuers shall 
be appointed as follows: each party shall appoint one 
person and the two persons so appointed shall in turn 
appoint a third person; 

Each party to surrender to the valuer or valuers 
appointed in terms of paragraph 7 or 8 above all such 


