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ZIETSMAN ].A:

The appellant, whose age is given on the record as 25 years, was found guilty in the

Magistrates Court at Mochudi of contravening Section 147 of the Penal Code (as

amended), the allegation against him being that he had carnal knowledge of

Semakaleng Monametsi; a girl under 16 years of age. - The date of the alleged
o

offence was 15 August 1998. The appellant admitted that he had sexual

intercourse with the complainant on the said date and that he was at the time not



married to her. He stated in his evidence that she was his girl friend, that he had
been in love with her for 15 days prior to his arrest, and that she consented to the
sexual intercourse. The complainant stated in evidence that she was 15 years old at
the time of the alleged offence. This was confirmed by her mother who handed in
a copy of her birth certificate which shows that the complainant was born on 5th
January 1983. She was thus 15 years and 7 months old when the alleged offence

was committed.

After his conviction the appellant was released from custody, and approximately 10
months after his release he was required to undergo a human immune-system virus
test. The result of the test was positive. The Magistrate, believing that a minimum
sentence of 15 years imprisonment would have to be imposed, referred the matter
to the High Court where the appellant was in fact sentenced to 15 years

imprisonment,

The appellant appeals to this court on various grounds. On the question of
sentence it was not proved that the appellant was H.l.V. positive on the date of the

alleged offence, and if the appeal against the conviction should fail it is clear, in the

light of the decision in this court in the case of DIJAJE MAKUTO VS THE STATE,

APPEAL NO. 31 OF 1999, that both the magistrate and the sentencing judge

erred in concluding that a minimum sentence of 15 years would have to be
imposed. The minimum sentence in this case is, in terms of Section 147(1) of the

Penal Code {as amended), 10 years imprisonment.



In arguing the appeal against conviction appellant’s Counsel relied upon subsection
147(5}) of the Penal Code {(as amended). Subsection 147(1) provides as follows:-
“Any person who unlawfully and carnally knows any person under
the age of 16 years is guilty of an offence and on conviction shall be
sentenced to a minimum term of 1Q years, imprisonment or to a

maximum term of life imprisonment”.
Subsection 147(5) provides:

“It shall be a sufficient defence to any charge under this section if it

appears to the court before whom the charge is brought that the

person so charged had reasonable cause to believe and did in fact

believe that the person was of or above the age of 16 years or was

such charged person’s spouse.”
It is clear from the evidence given at the trial that the complainant was not the
appellant’s spouse. What needs to be considered therefore is whether the defence
of a reasonable belief that the complainant was of or above the age of 16 years was
established by the appellant. The appellant did not allege a belief on his part that
the complainant had reached the age of 16 years. The complainant stated in
evidence that she told the appellant, before they had sexual intercourse, that she
was 15 years old. She was not cross-examined by the appellant on this point.
There is no evidence on record regarding the physical appearance or the physical
development of the complainant. All we know is that she told the appeliant, when
they first met, that she already had a boyfriend. The question whether there were

any other factors which could have caused the appellant reasonably to believe that

the complainant was of or above the age of 16 years was not dealt with by the



appellant or by the magistrate. On the record as it stands the appellant did not
discharge the onus of establishing the defence set out in subsection 147(5). This

however is not the end of the matter.

The appellant was not represented at the trial and the inept conduct of his case
suggests that he had little understanding of the issues and was almost certainly
unaware of the special defence set out in subsection 147(5). In her evidence the
complainant alleged at one stage that she did not consent to the sexual intercourse,
suggesting that the appellant had raped her, and the inept cross examination of the
complainant by the appellant seems to have been directed purely at the question of
consent. Her age, or any belief he may have had concerning her age, were not

dealt with by the appellant when he cross-examined the complainant.

The question that arises is whether the magistrate should, in the circumstances, have
drawn the appellant’s attention to the special defence set out in subsection 147(5)
of the Penal Code, and whether his failure to do so means that the appellant was

not given a fair hearing at his trial.

In the South African case of 5. V. ANDREWS 1982(2) S.A. 269 {N.C.), it was

held that considerations of fairness require that where a statute raises a presumption
which needs to be rebutted by the accused the accused, if undefended, should be
informed of the presumption, and a failure to inform him thereof can lead to the

quashing of his conviction if he was prejudiced by such failure.



In the case of S V. _MOETI 198%9(4) S.A. 1053(0) a similar conclusion was

reached where the magistrate failed to advise the unrepresented accused of a special
statutory defence available to him. In that case the accused had been found guilty
of failing to comply with a maintenance order. He stated in evidence that he had
other debts and financial obligations to fulfil. The section under which he was
found guilty provided that proof of lack of means, which was not due to
unwillingness to work or misconduct on the part of the accused, would constitute a
valid defence to the charge. The accused was not advised of this provision in the
section. It was held, on review that the magistrate had been obliged to explain the
existence and meaning of this defence to the unrepresented accused just as it is
required of a judicial officer to explain to an unrepresented accused the existence
and meaning of a statutory presumption which places an onus on the accused. See

also in this connection the case of S V RUDMAN 1989(3) S.A. 368(E) AT

378G — 379A and the case of 5. V. HLONGWANE 1982(4) S.A. 321({N) AT

323C.

Counsel were asked at the hearing of this appeal whether they were aware of any
cases decided in the Botswana courts dealing with these matters but they were not

able to refer us to any such cases.

Section 10 of the Constitution of Botswana provides, inter alia, that a person

charged with a criminal offence must be afforded a fair hearing, and must be



informed, in a language that he understands, and in detail, of the nature of the
offence. In the present case the subsection in the Penal Code under which the
appellant was charged provides a special defence which can be raised by the
accused. It is my opinion that in view of the appellant’s obvious ineptness in
conducting his defence, and his probable ignorance of this special defence, the
existence and the meaning thereof should have been explained to him by the
magistrate. The fact that this was not done leads me to the conclusion that it

cannot be said that the appellant was given a fair trial.

| would in the circumstances order that the appeal succeeds and that the conviction

and sentence are set aside.

V/

N. Zietsman
Justice of Appeal

AGUDA Ag. 1.P.

| regret that | am unable to agree with the judgment of my brother Zietsman, ).A.
just delivered with which Lord Weir, ].A, concurs. The facts have been ably set
down by my brother, Zietsman, J.A, and | need not repeat them. It is upon his
conviction and sentence on those facts that the appellant has filed this appeal

against his conviction and sentence.






