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LORD WEIR 1.A

The appellant (the husband) and the respondent (the wife) were married in Moshi,
Tanzania on 29" December 1970. The appellant came to live in Botswana in

1982 and was followed by the respondent in the following year. It is common

cause that their domicile was and is Tanzania. For reasons into which it is

unnecessary to enquire the relationship broke down and the appellant left the
respondent in 1987.  Considerable assets, both movable and immovable, have
been acquired by the parties while living together in Botswana, according to the

respondent, by the joint efforts of both of them.



(c) to divide the said assets equally between the parties or to sell them and
divide the proceeds where a division cannot be conveniently or
advantageously be effected.

There was considerable discussion as to which system of law the Court a quo was

actually applying when directing an equal division of the assets in Botswana.

Counsel for the respondent contended in the first place that it must have been

applying the law of Tanzania. As an alternative, he submitted that the law of the

matrimonial regime in Botswana was being applied. In order to focus this issue
more clearly, it is necessary to understand the difference between these two systems

of law.

According to the law in Botswana, marriage may be contracted in or out of
community of property. If it is in community of property, the law conceives such a
marriage as a partnership in which property is jointly owned and, upon dissolution,
falls to be divided equally. The law of Tanzania, according to an affidavit of an
advocate in practice in Tanzania {(whose evidence was accepted by the Court a
quo), differs in as much as it has been derived from the common law of England

and is now governed by the Law of Marriage Act No. 5 of 1971

Section 114 of the Act provides inter alia;
“{1) The court shall have power, when granting or subsequent to the grant
of a decree of separation or divorce, to order the division between

the parties of any assets acquired by them during the marriage by



The appellant instituted proceedings for divorce at the court of the Resident
Magistrate at Moshi. Decree of divorce was pronounced on 9 July 1993 . This
was subject of appeal to the High Court of Tanzania and after an immense delay the
appeal (which was not related to the divorce itself) was allowed in part on 31*
August 1998. The relevant part of the order is in the following terms:-

“{b) That the Court of the Resident magistrate at Moshi should distribute
to the parties their jointly acquired assets which are located in
Tanzania under the marriage Law of Tanzania.

(c) That since the Courts in Tanzania do not have jurisdiction to
distribute assets of the parties which are located in Botswana, the said
properties be distributed to them in accordance with the Law
obtaining in Botswana where the properties were acquired and are
located.”

It is the interpretation to be given to paragraph (c) which gives rise to controversy

and it is the principal issue which we have to decide in this appeal.

The matter came before the Court a quo in Botswana by notice of motion dated
3 May 1999 seeking an order that paragraph (c) (supra) of the decree of the
High Court of Tanzania should be made an order of the High Court of Botswana.
The application was heard by Lisimba }. and he made an order directing the
registrar to appoint an accountant or an attorney to act as a liquidator of the

matrimonial property with jnter alia the following duties:



their joint efforts or to order the sale of any such asset and the
division between the parties of the proceeds of sale.
(2) In exercising the power conferred by sub section (1), the court shall
have regard -
(a)  to the custom of the community to which the parties belong;
(b) to the extent of the contributions made by each party in
money, property or work towards the acquiring of the assets;
{c} to any debts owing by either party which were contracted for
their joint benefit; and
(d)  to the needs of the infant children if any, of the marriage, and
subject to those considerations, shall incline towards equality of
division.”
It will be seen that, having regard to the terms of sub-section 2(d), the underlying
intention or preference by the law of Tanzania is to achieve an equality of division
of property between spouses subject to an important proviso, namely, that the
court is obliged to take into account the factors mentioned in the preceding su-

paragraphs.

In the present proceedings, there are - or may be - important practical and financial
consequences for the parties depending on whether the matrimonial property is to
be divided upon a strict equal division as may be required by the law of Botswana

or on the less clear cut basis of division specified by the law of Tanzania.



Counsel for the respondent submitted that in this case there was little practical
difference between the two systems of law as regards distribution of assets. There
was no indication that in carrying out the distribution of the assets in Tanzania, the
qualifying provisions of section 114 were in fact ever applied or that the
respondent and the appellant obtained anything other than an equal distribution.
The court a quo must have realised what had happened, and in ordering the equal
distribution of assets it was applying the law of Tanzania. However, this submission
was totally undermined when it turned out that the court in Tanzania never actually
carried out the exercise of distribution, possibly because there were no assets
located in that country. The court a quo, in making the order, had no means of
knowing how the provisions of section 114 of the Act of 1971 would have been
applied. The irresistible conclusion is that the court a quo could not and did not
have the law of Tanzania in mind when ordering equal division of the Botswana
assets and it follows that it must have been applying the law of Botswana. The

question is whether the court a quo was correct in doing so.

In a learned judgment, Lisimba }. identified a number of issues which he had to
determine. First, he expressed the view which is accepted by most systems of law
that matrimonial differences were to be settled in the court of the domicile of the
husband (and sometimes the spouses) and in accordance with the law prevailing

there. As Nganunu J. said in Ndzinge v. N H.C 268/90 (unreported):



“The law of Botswana, which is in line with laws of most civilized
countries | know of, is this, that the domicile of a marrying couple is

the law of the husband at the time of the marriage”

This is not in dispute in this appeal. Second, the learned Judge applied his mind to
the question as to whether the decree of the High Court of Tanzania dated 31*
August 1998 should be recognized and enforced in Botswana as regards the
matrimonial property situated in this country. He accepted, correctly in my
opinion, that as Tanzania was the country of domicile of both parties, it was the
court of competent jurisdiction and the court therefore had the power to regulate
inter _alia the division of the matrimonial property upon divorce. Third, he
discussed whether the Tanzanian decree was enforceable in terms of the Judgment
(International Enforcement Act) Cap 11:04 and concluded that upon a careful
analysis of relevant statutory provisions, that it was not. Again | agree with this
view and furthermore with his conclusion that the decree is recognisable and

enforceable by common law of Botswana.

This view is in accordance with the general principles of international private law
(for a discussion see Dicey and Morris: The conflict of Laws, 12* Edition at page
461 et seq) and is recognized in both Roman Dutch Law and English Law (Estate
Seedat v, R, 1916 NPD 535 at p540). No question has been raised in this case
about possible exceptions to the general rule on the grounds, for example, of fraud

or the decree being for one reason or another contrary to public policy.






