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SIR 1QHN BLOFELD 1A: 

It is convenient to set out the companies and the personalities, referred to in this 

judgment. The 1" Appellant is South African Furniture Manufacturers (Pty) 

Ltd, hereafter referred to as SAFCO. Mr. Nchite is the principal director. He is 

the 2nd Appellant. He is also a director of Dwinchi Woodtech (Botswana) (Pty) 

Ltd, hereafter referred to as Dwinchi. i he respondent is Kamaz Holdings (Pty) 

Ltd, hereafter referred to as Kamaz. Mr. Moskovic is the relevant director of 
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Kamaz. He is also a director of Rainbow Management (Pty) Ltd, hereafter 

referred to as Rainbow. 

Kamaz was the registered owner of Lot 21336 Phakalane, Gaborone, an 

industrial property. On 19th April 1991 Kamaz sold this property to SAFCO. 

At that time part of that property was already occupied by Dwinchi under a 

tenancy agreement. Dwinchi carried on business manufacturing furniture. A 

substantial stock of wood was held at these premises for that purpose. Some 

part of these premises were occupied by Rainbow at the date of the sale. The 

correspondence annexed to the affidavit of Mr. Nchite indicates that in 1998 

there had been High Court proceedings between Rainbow and Dwinchi, but the 

full nature of these proceedings is not disclosed in this correspondence save that 

one element was the maintenance of this property at Lot 21336 by Rainbow. 

The sale agreement of 19th April 1999 between Kamaz and SAFCO was 

supported by two further legal documents, namely, a special notarial bond 

passed by SAFCO in favour of Kamaz and a personal guarantee by Mr. Nchite. 

This sale agreement was signed by Mr. Nchite on behalf of SAFCO and by Mr. 

Moskovic on behalf of Kamaz. The price of Lot 21336 was P4,000,000.00 of 

which P3,400,000.00 was to be paid on transfer through a loan from the 

Botswana Building Society. This sum of P3,400,000.00 was paid by the 

Building Society to Lesetedi & Co., Kamaz's attorneys, who then issued 

payment to Rainbow. 



J 

I turn to the relevant clauses in the sale agreement. 

PURCHASE CONSIDERATION 

The purchase consideration shall be the sum of 
P4,000,000.00 (Four Million Pula) payable as 
follows: 

(a) The Purchaser has secured a loan from 
Botswana Building Society in the sum of 
P3,400,000.00 (Three Million Four 
Hundred Thousand Pula). The said loan less 
any amount owed by the Seller to First 
National Bank in respect of the property, 
shall be paid by the Botswana Building 
Society to the Seller upon registration of a 
bond in favour of the Botswana Building 
Society over the said Lot 21336, Phakalane, 
Gaborone. The conveyancing of the 
property and registration of the said bond 
shall be done through the attorneys. 

(b) The balance of P600,000.00 (Six Hundred 
Thousand Pula) shall be paid by the Purchaser 
to the Seller as follows:-

(i) during the first six months after the 
payment of P3,400,000.00 
aforementioned the Purchaser shall 
pay the sum of P6,000.00 (Six 
Thousand Pula) every month to the 
Seller for a period of six months. The 
first such payment shall be payable on 
the fifth day of the month 
immediately after the payment of the 
P3,400,000.00. 

(ii) upor. the expiry of the first six months 
aforementioned the balance 
outstanding shall be paid in eighteen 
(18) equal and consecutive monthly 
instalments the first such payment shall 
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be due and payable on the fifth day of 
the month immediately following the 
expiry of the initial six months. 

(c) AH amounts referred to in paragraph 6 (b) 
above shall be by way of postdated cheques 
which shall be deposited at the attorneys 
office upon the signing of this agreement and 
the said attorneys shall immediately pass on 
the said cheques to the Seller. 

(d) All payments herein above referred to shall 
be drawn in favour of the Seller and shall be 
in the currency of Botswana and shall be 
payable at Gaborone or at such other place 
as the Seller may in writing so direct. 

(e) The balance payment of P600,000.00 (Six 
Hundred Thousand Pula) shall attract interest 
at 1 % above bank prime rate. Such interest 
shall be capitalised on a monthly basis and 
shall accrue effective from the date of receipt 
of the amount referred to in clause 6(a) 
above up to date of final payment. 

9. CONDITION OF PROPERTY 

9.1 The property voet stoets (as is) and the Seller 
gives no warranty whatsoever as to the 
condition of the property. 

12. VARIATIONS 

This agreement constitutes the whole agreement and 
no variations, additions, amendments, delegations, 
shall be of any force or effect unless reduced into 
writing and signed by both parties in the presence of 
subscribing witnesses. 

13. BREACH 

13.1 In the event that either party should default 
in any of its or their obligations in terms 
hereof, and persisting in such default for a 
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period of 14 (fourteen) days after written 
notice will have given to it or him requiring 
such default to be remedied, then without 
prejudice to any other rights which the 
innocent party may have in terms hereof or 
at law the innocent party will be entitled to: 

a. Specific performance or 

b. cancellation of the agreements 

In additior to the above options, the 
aggrieved party shall also be entitled to sue 
for any damages it may have suffered as a 
result of the breach. 

13.2 In the event of the Purchaser failing to pay 
any amount on due date the Seller may in 
addition to the options available to them 
under 11.1 above, the Seller may, declare 
the whole amount outstanding due and 
payable with immediate effect. In such event 
the said sum or sums which has been declared 
due and payable shall be payable upon 
demand failing which the Seller shall be 
entitled to sue for the immediate recovery 
thereof together with the interest prescribed 
under this agreement and costs on an 
attorney and own client scale including 10% 
collection commission." 

13.3 Notwithstanding the aforegoing, in the event 
of any dispute arising out of this agreement, 
or the implementation hereof, the Purchaser 
shall be obliged to continue making payment 
of the instalments referred to in this 
agreement without deduction while any such 
dispute may be pending." 

SAFCO paid the six months instalments of P6000.00 per month and the first 

two instalments of P38130.60 but stopped their next cheque for payment of a 

further P38130.60 which was due and payable on 14th January 2000. As a 
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result Kamaz requested immediate payment of the whole amount still 

outstanding of P610,089.60 together with interest thereon at the rate of 1 % 

above prime rate under clause 13.2 of the sale agreement. They also asked for 

costs on an attorney and own client scale and for 10% collection commission. 

None of this was forthcoming from SAFCO. Kamaz then brought proceedings 

against the two respondents and applied for summary judgment. The two 

respondents resisted this application filing an affidavit by Mr. Nchite together 

with exhibits. On the 8th December 2000 Lisimba J granted summary judgment 

to Kamaz. SAFCO and Mr. Nchite appeal that decision to this Court. 

I turn to certain other factual matters. Also on 19th April 1999 an agreement 

was made between Rainbow and Dwinchi whereby Rainbow undertook to do 

some repairs to the building at Lot 21336 free of charge. This agreement, 

hereafter referred to as "the Snags agreement'7 was signed by Mr. Moskovic on 

behalf of Rainbow and by Mr. Nchite on behalf of Dwinchi. Thereafter some 

work was done to Lot 21336 by Rainbow. But Mr. Nchite alleges that the work 

done was insufficient and inadequate and that as a result rainwater has entered 

the building badly damaging the wooden goods and causing great loss to 

property owned by SAFCO. 

I now turn to consider the law applicable to granting summary judgment which is 

not in dispute. 

Order 34 (3) of the High Court Rules states:-
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"Upon the hearing of an application for summary judgment 
the defendant may -

(b) satisfy the court by affidavit.... that he has a 
bona fide defence to the action, such affidavit 

shall disclose fully the nature and grounds 
of the defence and the material facts relied 
upon therefor." 

The words of Order 34 were considered in the case of Du Setto (Sunnvside II) 

(Ptv) Ltd and Two Others v. Financial Services Company of Botswana Ltd 

CA19/93. Tebbutt J A in his judgment stated that the defendant -

"..must disclose what his defence is and set out the 
material facts upon which it is based and while he 
need not deal exhaustively with the facts and 
evidence relied upon to substantiate his defence or 
with the detail or precision required of a pleading, 
he must set them out with sufficient particularity and 
completeness to enable the court to decide whether 
the affidavit discloses a bona fide defence or not. 

The allegations in the affidavit must not be bald, 
vague or sketchy. What is required is that the 
defence be not set out so baldly, vaguely or 
laconically that the court, with due regard to all the 
circumstances, receives the impression that the 
defendant has, or may have, dishonestly sought to 
avoid the dangers inherent in the presentation of a 
fuller or a clearer version of the defence which he 
claims to have." 

This was the approach of the Court a quo. But in this Court the Appellant also 

relied on the case of Nedperm Bank Limited v. Verbri Products CC 1993 (3) 

SA 214 (W) where at 224 Zulman ] stated: 

"... in appropriate cases where there is some factual basis, or 
belief, set out in the affidavit resisting summary judgment which 


