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On 16 October 1999 Parliamentary and Local government elections were held in
40 constituencies spread across the length and breadth of the Republic of
Botswana. They were conducted by the Independent Electoral Commission {IEC),
a statutory body established for that purpose under Section 65A of the

Constitution of Botswana.

In the Khakhea ward of the Ngwaketse West constituency Motlasuping Lekgari
(Lekgari) was a candidate in the local government election which was won by
Kelehetswe Tanana Kono (Kono) by 400 votes to Lekgari’s 303 votes. In the
Ngwaketse West constituency Mephato Reatile (Reatile) was a candidate in the
parliamentary election which was won by Michael Rabereng Tshipinare (Tshipinare)

who polled 4615 votes to 4602 votes for Reatile.

In the Metlobo ward in the Ngwaketse constituency Eva Mothomme {Mothomme)
was a candidate in the local government election which was won by Lesole Sekalaba

{Sekalaba} who polled 517 votes to 416 votes for Mothomme.



Alleging that ali the three elections were irregular and thus null and void and of no
force and effect, Lekgari, Reatile and Mothomme on 12 November 1999 filed in
the High Court election petitions, in High Court Applications Misca 462/99,
464/99 and 465/99 respectively, claiming orders that the declarations by the
I.E.C. that Kono, Tshipinare and Sekalaba had respectively been duly elected were
null and void and directing that the seats in the two wards and the parliamentary

constituency were vacant.

It is unnecessary for the purposes of this judgment to set out what the irregularities
are that the petitioners have alleged because of the course the proceedings took in

the High Court.

In each instance two points in limine were raised by the respondents in the matters

viz. the IEC and Kono, Tshipinare and Sekalaba viz.

1. That the petition was fatally defective as it had not been verified on oath by
the petitioner or by anyone on his behalf as required by Order 12 Rule 4(1)
of the High Court Rules

2. That the petitioner had failed to comply with Section 116 of the Electoral

Act (Cap 02:07)

[t is common cause that in each instance the petitions had not been verified on

oath.



As the same points were taken in all three cases it was agreed that they be
consolidated for the purpose of considering the points and that a ruling on the
petition of Lekgari in respect of Kono’s election would be deemed to be a ruling in

the other two petitions as well.

The matter came before Lisimba ]. in the High Court who, in a written judgment

delivered on 23 November 2000, held as follows:

(a) that the petitions were defective by failure of the petitioners to append a
verifying affidavit and that the first point jp_limine was therefore upheld.
The petitioners were, however, granted leave to file verifying affidavits by 30
November 2000, failing which there would be no further proceedings on
the petitions;

(b)  that the second point in limine was not sustained;

{c) that the petitioners were to pay the costs of the proceedings before him.

I¢ is against these findings that the appellants, i.e. the respondents in the High
Court, with the leave of that court, now come on appeal to this court. The
appellants have, however, chosen not to pursue any appeal against the finding of
the court guo in respect of the second point in limine. The appeal before this court
is therefore confined to the order condoning in terms of Order 5 Rule | of the
High Court Rules, the petitioners’ non-compliance with the provisions of Order 12

Rule 4(1) and granting them leave to file verifying affidavits.



In their grounds of appeal it is contended on the appeliants’ behalf that —

(i) an election petition and its presentation are governed exclusively by the
Electoral Act;

(ii)  the provisions of the Rules of Court, and in particular Order S Rule 1, were
not adopted by the Electoral Act and are of no application to election
petitions;

(iii)  there are no provisions in the Electoral Act allowing for such condonation
and the Court has no jurisdiction to grant condonation if there has been a

failure to comply with the requirements of the Electoral Act.

In elaboration of these points, the appellants contended that the provisions of
Sections 115 and 116 of the Electorate Act, which form part of Part X of that Act

and which part deals with election petitions, are peremptory.

The learned judge a2 guo had held that:

“the petitioner should have appended a verifying affidavit to the
petition upon presentation of the same .... The requirement to verify
on oath by an affidavit must be complied with ..... As a result of the
petitioner’s failure to append the affidavit to the petition | find that
the process is defective and | sustain the Respondent’s objection on
this point.”

The effect of the ruling by the court a_guo,so the contention went, was that no
petition, as contemplated by Sections 115 and 116 of the Act, had been presented

and as the provisions of those sections were peremptory, the petition was a nullity



and no condonation, as Order 5 Rule 1 of the High Court Rules provides for, could

be granted.

The provisions of Sections 115 and 116 that are relevant to the present inquiry
read as follows:

“115. The following provisions shall apply with respect to the
presentation of an election petition -

(a) the petition shall be signed by the petitioner, or all the
petitioners, if more than one;

(b) the petition shall be presented within 30 days after the
day on which the result of the election has been declared
by the returning officer ........

{c) presentation of a petition shall be made by lodging it with
the Registrar of the High Court; ...... "

Subsections 115(d) and (e) deal with the security for the payment of
all costs, charges and expenses that must be provided by the
petitioner or his or her sureties.

Section 116 reads as follows:

“116 Notice in writing of the presentation of a petition and
of the names and addresses of the proposed sureties,
accompanied by a copy of the petition, shall, within 10 days
after the presentation of the petition be served by the
petitioner on the respondent, either personally or by leaving
the same at his usual or last known dwelling or place of
business.”

Election petitions must be tried in open court when oral evidence is received by the

court. Section 119 of the Electoral Act lays down the provisions which, so the



section stipulates, “shall apply” with respect to the trial of election petitions. {my

emphasis)

It is to be noted that in terms of Section 129 of the Electoral Act ~
“An election petition shall not be withdrawn without the leave of the
High Court and after such notice has been given as the Court may
direct.”

Section 121 of the Electoral Act states:
“An election petition shall be in such form and shafl state such

matters as may be prescribed by rules of court made in that behalf.”

No rules have in fact been made in terms of Section 121.

The Electoral Act makes elaborate provisions for the conduct of elections and it,
and the Local Councils Election Act (Cap 40:03) which makes Parts IX and X of
the Electoral Act applicable mutatis mutandis to local council elections, are
designed to ensure that elections are conducted fairly, lawfully and regulariy. The
election process is therefore of the utmost importance to the smooth and efficient
functioning of the government of the state — both national and local. The Act also,
as is to be expected in a democratic system, allows persons who consider that an
election has not been conducted fairly and lawfully to bring their complaints before
the courts. Such persons must, however, bring their complaints to the courts by

way of what is described in the Act as an “election petition”.






