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GROSSKOPE 1A:

The appellant was convicted of rape by the magistrate at Mahalapye who
committed him for sentence to the High Court in terms of Secdon 295 (1) of
the Criminal Procedure and Evidence Act, Chapter 08:01. Section 142 (2) of
the Penal Code, Chapter 08:01, as amended by Sections 2 and 3 of Act 5 of
1998 prescribes a minimum term of 15 years imprisonment where the act of
rape is attended by violence resulting [n injury to the victim, as was found in the

present case. The High Court accordingly sentenced the appellant to 15 vears
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imprisonment. Leave to appeal was granted by the Court 3 duo. The appeal is

against convicdon only,

The complainant {(PW 1), an elderly woman of 64 vears, told the trial Court that
she was approached by the appellant, a young man of 26 years, when she went
to fetch her ladder at her neighbour’s house. She knew the appellant by sight,
The appellant told her that a wall which she had constructed had collapsed at
the house where he was staying and she went along with him to inspect tha wall,
When they arrlved at his house he grabbed her, pushed her into the house and
locked the door., He informed her that he proposed having sexual intercourse
with her. When she refused he proceeded to assault her. She tried to shout but
he choked her. According 10 her evidence the appellant then had sexual
intercourse with her without her consent. She told the trial Court that the
appellant “removed my panties and he inserted his penis into my vagina”. On
her evidence there had undoubtedly been penetration. [ specifically mention
this aspect in view of the appellant’s submission regarding penetration which will

be considered later.

As the complainant left the appellant’s yard she met an acquaintance, one
Nchadi Baalost (PW2), and immediately told ber that the appellant had had
sexual intercourse with her without her conient. The witness PW2 confirmed
that the complainant informed her that the appellant had raped her. This

witness further told the trial Court that the complainant’s face was swollen and
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that she was crying. The witness PW2 reported the matter to the police who
arvested the appellant that same afternoon in the house where the complainant

had allegedly been raped.

According to the evidence of witness PW2 and Detective Sergeant Malumbela
{PW3I) the complainant mentioned to them at the police station that she had
been wearing a woollen hat earfier that day and that it must have remained
behind at the appellant’s house. They returned to the appellant’s house where
the police found a marcon woollen hat which the complainant is said to have
Identlfied as her hat. The public prosecutor however failed to lead the
complainant’s evidence with regard to this hat and also forgot te produce the
hat through the complainant at the trial. The mere presence of the hat at the
appellant’s house does, however, create certain problems for the appellant, as

will appear later.

The complainant was examined on the same day by a medical doctor at the
hospital. He found that she had multiple contusions on her face and lower lip.
The doctor’s report was handed in as an exhibit at the trial with the appellants
consent. The doctor’s “oplinlon”, as set forth In the report, Is as follows:
“Clinically she was physically assaulted and sustained
multiple extra genital soft tissue injuries. There were no
genital infuries and the vaginal smear revealed no presence

of spermatozoa.”

The result of an Aids test was negative,



4

The appellant, who was not legally represented at the trial, testified under oath.
He maintained that he did not know the complainant at all and asserted that he
had seen her for the first time in court some seven months after the alleged
rape. He also denied that he had seen the woollen hat before. His evidence is
that he was alone at home from about 9 o'clock In the morning on the day of
the alleged rape and that he had been sleeping all day uatil woken up by the

police during the afternoon. He denied having raped the complainant.

The magistrate rejected the appellant’s evidence as false. Counsel for the
appellant submitted that the maglstrate erred in dismissing the appellant’s version
without giving proper reasons for doing so. | do not agree with this submission.
The magistrate came to the conclusion that the appellant’s explanations were
simply bald denials, clearly implying that such denials were manifesty false in the
light of all the evidence. | shall give two examples of such false denials. In the
first instance the appellant denled that he has seen the complainant or the
witness PW2 on the day of the alleged rape. The appellant’s evidence is that he
met the complainant for the first time in Court some seven months after the
alleged rape. However, the evidence is clear that when the police went back to
the appellant’s house on the day of the alleged rape to look for a woollen hat
both the appellant and the complalnant were present when the hat was found in
the house, The evidence further shows that the witness PW2 was also present
on that occaslon. Although the appellant admitted that he knew the witness

PW2 he denied having seen her on that day.
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The second example of a bald denial by the appellant relates to the maroon
woolen hat that was found in his house. The hat which was handed in as exhibit
A at the wrial was identified by the witness PW2 and by the witness PW3 as the
hat which was recovered in the appellant’s house and in his presence on the day
of the alleged rape. The appellant must have realised that he would have great
difficulty In explaining the presence of the hat in his house and therefore simply
resorted to the device of denying that it had been found in his house or that he
had ever seen it before it was produced in Court during the trial. In my
judgment the appellant was clearly a lying witness and the magistrate was fully

justified in reJecting his evidence,

The complalnant on the other hand was found to be a truthful and refiable
witness in all respects. Counsel for the appellant did not attack this credibility
finding but argued that the State has Filed to prove its case inasmuch as the
complainant’s evidence regarding penetration was not corroborated, Counsel
rightly pointed out that the doctor who examined her on the day of the alleged
rape found no genital injuries and reported that the vaginal smear revealed no
presence of spermatozoa. While that finding may not assist the State case it
certalnly does not lead to the conclusion that penetration did not take place.

| am satisfied that the complainant did not make a mistake as to whether
penetration had taken place. She [s an elderly woman who would know whether
there was penetration and her evidence is clear that penetration had in fact taken

place. She is also consistent in this regard because that is what she told the
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witness PW2 shortly after the event, i.e. that the appellant had sexual
intercourse with her without her comnsent. | therefore conclude that there is

sufficlent evidence of penetration.

The witness PW2 noticed that the complainant’s face was swoller when they met
at the gate of the appellant’s yard immediately after the aileged rape. Later that
same day the doctor found that the complainant had a swollen face, multipie
contusions on the Face and lower lp and a red left eve. The presence of these
injuries is consistent with the complalnant’s verston and lends support to her
avidence that the alleged rape was “attended by violence resulting in injury” {(as

is required by Section 142 {2) of the Penal Code mentloned earfler).

| wouid therefore dlsmiss the appeal,
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