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Appellant was convictéd of the murder of a new-born baby. The High
Court held that there were no extenuating circumstances.  Appellant was
accordingly sentenced to death. She appeals both against her conviction and
against the sentence imposed upon her. In the latter regard, counsel who appeared
for her challenged the finding that no extenuating circumstances were present,

Whilst extensive grounds of appeudl were filed, counsel uttimately confined

himself to two arguments when challenging the propriety of the conviction.



The first argument was that the learned Chief Justice who presided at the
trial had “erred in finding that Appellant’s alibi had been disproved by the State.”
The second argument challenged the finding of the court a quo concerning the
acceptability of the evidence of the principal state witness, the mother of the baby,
referred to as PW2. This witness was correctly found by the trial court to have
been an accomplice and her evidence was evaluated as such. She had in fact been 2
co-accused together with appeliant. However, after a separation of trials, she was
convicted of the crime of infanticide under Section 208 of the Penal Code and had
been sentenced by the time she testified. Her sentence was one of 5 2 vyears
imprisonment, 2 years of which were suspended on certain conditions.

In order to adjudicate upon the validity of these challenges | summarise the
facts.

PW2 was at the time of the trial 21 years old. According to her she fell
pregnant at the end of April 1997 (she must then have been 18 or 19 years old).
AT that time she was employed at a hair-dressing salon in Jwaneng. She says that
she got to know appellant at the end of June 1997. She was a client of the safon.
On an occasion when she came 1o the salon and whilst PW2 was doing her
hair they talked with one another about children. Appellant asked her if she was
pregnant, saying that she {appellant) was an adult and “she could see.” She urged
appellant to confide in her and said that she would assist her. They agreed that
after her hair had been done the two of them would go outside and talk.

When they did so, appellant asked PW2 if she was with child and she

confirmed that she was pregnant by a married man. The upshot of the



conversation was that appellant offered to perform an abortion on the witness for a
fee of P700.00, payable in monthly instalments. The last instalment was paid on
the 29% of November 1979. The date for the abortion was set for Monday the 8®
of December 1997. On this date appeilant came to PW2’s home, and gave her
certain medicine to induce [abour pains. She was told to lie on her back.
Appellant inserted what the witness describes as “a pen without a refill” into her
vagina and turned it. Certain other procedures were carried out and the witness
gave birth.

Contrary to the two women’s expectations a baby boy, who was very much
alive and cried, was born. The witness was asked whether she or appellant i
anything to the baby. She replied that she did not see what appellant did but later
when she asked her, appellant told her that she had suffccated the baby by covering
its mouth with her hand and also said that she had covered the child with the
witness’s nightdress and that she had thrown him into the pit latrine. Appellant
gave PW2 some medicine to ease her pain. She informed the witness that she
would check on her the following day. She also testified that appellant “told me
that | must not go to the hospital and | must not tell anyone about what happened
because (it) might get us into troubie and again she will deny that she is the one
who helped me.”

In her evidence PW2 said that during the discussions concerning her own
pregnancy and its possible termination appellant had told her that she had in fact
1ssisted other women in procuring abortions. She asked PW2 if she knew anybody

else and if so to refer them to her (appellant). PW2 says she did know of 3 worman



who was “in trouble” and could well be seeking help. Pursuant to this discussion
two things happened. PW2 informed the woman of the services appellant offered
and appellant informed PW2 that she would go to the Sheill garage where the
woman worked, to meet her and offer her services. Appellant subsequently
confirmed to PW2 that she had met this woman at the garage and that she would
be helping her.

This woman, referred to by the trial Court as PW9, gave evidence which was
to the foilowing effect. She confirmed that she had talked to PW2 about her
pregnancy and that PW2 had told her about appellant and the possible assistance
she might render. PW9 described how they had met at the petrol station and that
appellant had introduced herself as Rinah with another name that sounded like
Marina. Appellant confirmed that she had come to see her about her pregnancy
which she had discussed with PW2 the previous day and that she could assist her in
the terminacion of her pregnancy. The fee to be charged for her services was
discussed. Appellant said that she charged P400 if the fee was paid in cash. If paid
in instalments the fee would be P450 with a deposit of P250. PW9 did not have
such substantial sums of money available, but appeliant told her that any amount
would be handy to enable her to buy medicines and other requisites necessary for
the successful completion of the procedure. PW? accordingly borrowed P20 which
she gave appellant. She was subsequently dissuaded from proceeding with the
abortion but when on enquiry she informed appellant of her decision, she failed 10

repay the P20.
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I now return to the issue of the murder of PW2’s baby. It was not disputed
that the body of a new-born baby was subsequently retrieved from the pit latrine at
the residence of PW2. This body was later examined by a pathologist, PW12. He
gave evidence that on examination he found some internal injuries, such as diffuse
contusion of the scalp in the vault area of the head of the baby with haematoma
beneath. The pathologist further said the two parietal bones were separated from
each other as well as from the forehead bone. He confirmed the information that
all the injuries were ante mortem in nature, and that the baby was born alive as its
lungs showed that it had breathed before it died. He concluded that the cause of
death was the head injury described above.

In his oral evidence the doctor said that the baby must have been hit with 2
blunt instrument on the top of the head causing the aforesaid injuries, or it had
fallen headlong on a hard and blunt surface from a height. In other words the
baby either fell on a hard object or somebody hit it with a hard blunt object on the
top of the head, resulting in the contusion and separation of the various bones
forming the vault area of the head.

Both appellant and PW2 made statements 1o a judicial officer. In the case of
appellant her statement was exculpatory. In the case of PW2 it was a confession,
substantially in accordance with her evidence set out above.

Appellant elected not to give evidence. Instead she made an unsworn
statement and was therefore not cross-examined. Her “dock statement” as well as

her exculpatory statement to a judicial officer amounted to a denial of almost all of






