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The appellant, Seponono Harvey, was tried and convicted of murder by the
High Court. The case of the prosecution was that she had killed her boy-friend of
long standing, one Lameck Moyo, by pouring a bucket of hot water over him while
he was asleep. That the appellant killed the deceased, there can be no doubt. The
evidence was that the deceased died six days after the incident from a cause which
the pathologist described as toxaemia due to scalds. These scalds could only have
occurred as a result of the pouring of hot water over the body of the deceased.

The appellant did not contest these facts or conclusions. On the contrary, the case



she put forward was that she had poured the hot water over the deceased because
she had, over a period of time, been subjected to persistent physical abuse by the
deceased. She poured the heated water on him when she was at the end of her
tether in order to show the deceased that he could not continue to treat her as he
had been doing while demanding from her the services of a good wife which she
invariably gave. Indeed, there was evidence that the act of pouring by the appellant
of the hot water over the deceased had been preceded eatlier that day by a quarrel
in the course of which the deceased had hit her with a metal rod. There was also
evidence that the deceased had before assaulted the appellant with a brick and a
siambok, resulting in injury to her forehead. The picture painted of the deceased
was of a man who often used violence against the appellant. The defence case,
therefore, was that the appellant at the material time lacked criminal capacity, as
she was then suffering from a condition known as battered wife’s syndrome which
rendered her incapable of forming the intention required to constitute the offence
of murder. According to the defence, in pouring the hot water over the deceased,
the appellant acted impulsively, unable to control herself.

Psychiatric evidence of the appellant’s ailment was given by one Dr. Paul
Urian Ortho Sidandi, a Senior Specialist Psychiatrist at the Lobatse Mental Hospital.
He was asked to examine the appellant by the police, and was called as a witness by
the prosecution. Dr. Sidandi was asked in examination-in-chief about the reaction
from a psychiatric point of view which a spouse who had been persistently beaten
over a period of time would have. The answer was that “there would be

resentment and anger on the part of the spouse being beaten.” This anger and



resentment, Dr. Sidandi said, “would be ongoing”. In cross-examination, Dr.
Sidandi said that he did not detect any “psychiatric condition” in the appellant. By
this he meant that the appellant was not suffering from a condition like depression,
schizophrenia, maniac depression psychosis. But the doctor also said that the
appellant gave a history of a person who suffered from battered wife syndrome. It
was a syndrome which referred to the actual abuse, which could consist of physical
or emotional abuse. lts effect could be to lower the morale of the person abused.
It could cause a lack of confidence and it could also result in retaliatory anger which
could be inwardly or outwardly directed. The anger would be inwardly directed
when the sufferer caused harm to him or herself, like killing him or herself. The
anger s outwardly directed when, as in this case, the anger is directed against the
abuser, or towards someone else. Thereafter followed this exchange of question

and answer:;

“Ms Tabengwa: When you say when she poured the hot water it
was an impulse what exactly do you mean?

PW2: | am talking of impulsive act, meaning an act
without much planning being put to it. It
happened at a spur of the moment.

Ms Tabengwa: This impulsiveness is it also a moral consequence
of the syndrome.?

PW2: [t can be.”

The [earned judge concluded, upon considering the defence, that “in

pouring the hot water on the deceased the [appellant] at least, intended to cause



him grievous harm.” That was, in his opinion, sufficient to satisfy the mental
element of the offence of murder. Accordingly he found the appellant guilty of
murder as charged, and convicted her.

Against that conviction, the appellant has appealed on the following grounds:

The court a quo erred in finding the Appellant guilty of the offence
of murder in that the essential element of mens rea was not
established beyond reasonable doubt.

Ground 2

The fearned court erred and misdirected itself in holding that the
Appellant was capable of having malice aforethought despite being a
victim of the battered woman syndrome.

Ground 3

The court a quo erred and misdirected itself in that it did not give
sufficient weight to the Appellant’s mental state as caused by her
suffering from the battered woman syndrome at the time of
committing the offence.

Ground 4

The trial a quo was fatally flawed as a result of conducting the

contempt of court proceedings State v. Maame Awuah and others

as part of this trial as they had the effect of clouding the court’s

objectivity thus rending (sic) it unable it (sic) to make an unbiased

ruling.”

Apart from Ground 4, the other three Grounds of Appeal seem to me to
deal with the same point. A general restatement of that point is that by virtue of

the abuse suffered by the appellant at the hands of the deceased, described in the

above grounds as “battered woman syndrome” and in the judgment of the trial



judge as “battered wife syndrome”, the appellant was rendered incapable of
forming an intention to murder the deceased and she, therefore, lacked criminal
capacity at the material time. Ground 4 of the Grounds of Appeal, however, deals
with a totally different matter. The background to that ground of appeal is that in
the course of the trial, Ms Maame Baffour-Awuah, the partner of Ms Tabengwa
who was then, as now, representing the appellant, gave an interview to one Mrs
Caitlin Davies. An account of it was published in the newspaper Mmegi under the
title “Murder case to make history.” The main point made by Ms Baffour-Awuah
at the interview was that the appellant was going to raise as her defence that she was
“a victim of battered woman syndrome, and should therefore, not be held
criminally responsible for her acts.” The article said that the appellant would be the
first person to make this claim within this jurisdiction. The newspaper report
further stated, among other things, that Ms Baffour-Awuah said that “prior to the
incident, the couple had lived as husband and wife for 10 years, during which
Harvey suffered “unparalleled abuse at the hands of her partner.” The article
ended by saying that “the syndrome has been recognised by judicial systems in the
United Kingdom, Canada and USA, among other, but not in Southern Africa so
far.” The learned trial Judge took the view that this article was contemptuous of
the Court, and summoned the editor of the newspaper, Mmegi, one Mr. Sechele,
the writer of the article, Mrs Caitlin Davies and Ms Maame Baffour-Awuah to
appear before him to show cause why they should not be punished for contempt of
court. The learned Judge after a summary procedure in the course of which Mr.

Sechele was granted bail to consult a lawyer, acquitted Mrs Caitfin Davies but






