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This appeal is against a conviction and sentence for rape. The appellant was
charged with the offence and was duly tried and convicted by the Magistrate’s
Court sitting at Jwaneng. In accordance with the amendment in section 142(2) of
the Penal Code which was effected by section 3 of the Penal Code (Amendment)
Act 1998 (Act No. 5 of 1998) the appellant was “required to undergo a Human
Immune-system Virus test” before sentence. The appellant on this test proved

positive. The 1998 Act provided new penalties for persons convicted of rape. A



person convicted of rape which was not attended by violence where upon the
Human Immune-system Virus (HIV) test he was found not to have the HIV
syndrome was made liable by the amended section 142(1)(ii) to a minimum
sentence of 10 years imprisonment. [f, on the other hand, the convicted person
tested positive to HIV, then according to the amended section 142(4) the
following sentencing provisions applied i.e.:

“Any person who is convicted under subsection (1) or subsection

(2) and whose test for the Human Immune-system Virus under

subsection (3) is positive shall be sentenced -

(a) to a minimum term of 15 years, imprisonment or to a
maximum term of life imprisonment with corporal
punishment, where it is proved that such person was
unaware of being Human Immune-system Virus
positive; or

(b) to a minimum term of 20 years, imprisonment or to a
maximum term of life imprisonment with corporal
punishment, where it is proved that on a balance of
probabilities such person was aware of being Human
Immune-system Virus positive.”

The sentence for rape where the convicted person tested HIV positive being higher
than sentences which Magistrates have power to impose, the appellant was
committed to the High Court under section 296 of the Criminal Procedure and
Evidence Act [Cap 08:02] for sentence. The High Court judge after consideration

of the matter sentenced the appellant to 16 years imprisonment with 2 strokes of

the light cane.



The appellant personally noted an appeal against the conviction and sentence on
several grounds. Those grounds have been narrowed down by Counsel for the
appellant basically to an appeal against the conviction on three grounds. The first
ground is that the Judge a quo erred in proceeding to sentence the appellant
without satisfying himself of the guilt of the appellant as required by the provisions
of section 296(3) of the Criminal Procedure and Evidence Act. The second
ground raises a constitutional issue. It states that the provisions of section 142(4)
of the Penal Code as amended by section 3 of the Penal Code (Amendment) Act
1998 are discriminatory and unjust in so far as they provide stiffer penalties for a
person convicted of rape who is found to be HIV positive. Further, Counsel
submits that the section is ultra vires the Constitution because it offends against the
spirit of the Constitution, particularly section 15. Thirdly, Counsel claims in the
alternative that section 142(4) of the Penal Code as amended by the 1998 Act is
unjust and unfair in so far as it presumes that the convicted person who, after trial
and conviction, tests HIV positive must have transmitted the virus to the victim and

therefore must be harshly punished.

| take the constitutional point first. That point covers both the second and the
alternative grounds of appeal argued by the appellant. In support of the submission
that section 142(4) as amended was ultra vires the Constitution, Counsel for the
appellant referred to section 15 of the Constitution. Subsections (1) and (2) of

that section provide that:



(1) Subject to the provisions of subsections (4), (5) and (7) of this
section, no law shall make any provision that is discriminatory
either of itself or in its effect.
(2) Subject to the provisions of subsections (6), (7) and (8) of this
section, no person shall be treated in a discriminatory manner by
any person acting by virtue of any written law or in the
performance of the functions of any public office or any public
authority.”
Based on these provisions, Counsel argued that the penalties prescribed in the
amended section 142(4) discriminated against persons with the HIV syndrome as a
group because the amendment did not specify when the HIV syndrome was
acquired or whether it was acquired from the victim herself during the course of the
act of rape. According to his argument, the object of the statute was to punish
persons who were found guilty of rape who had infected the victim with the HIV
syndrome and yet there was no requirement by the statute that the victim also
should be examined to find out whether she had caught the virus from the accused.

The amendment in the circumstances was unfair and unjust; and consequently it was

unconstitutional.

This argument faces at least two difficulties. The first and most obvious difficulty is
that the meaning of the expression “discriminatory” as found in subsections (1) and
(2) of section 15 of the Constitution is defined in subsection (3) of that section. It
reads as follows:
“In this section, the expression “discriminatory” means affording
different treatment to different persons, attributable wholly or mainly

to their respective descriptions by race, tribe, place of origin, political
opinions, colour or creed whereby persons of one such description



)

are subjected to disabilities or restrictions to which persons of another
such description are not made subject or are accorded privileges or
advantages which are not accorded to persons of another such
description.”

That definition contains no mention of discrimination against a group or class of
persons identified on the grounds of health or physical disability. But in my view,
that apparent difficulty is surmounted by the judgment of this Court in Attorney
General v. Dow [1992] B.L.R. 119. That was a case in which the alleged
discrimination was on the basis of gender or sex and the submission was made that
as sex was omitted from the categories in respect of which discrimination has been
prescribed by the section such discrimination was permissible. In my judgment in
that case at page 143 (B-C), | said the following:

“If one comes imploring the court for a declaration that his or her
right under section 3 of the Constitution has been infringed on the
ground that, as a male or female, unequal protection of the law has
been accorded to him or her as compared to members of the other
gender, the court cannot drive that person away empty-handed with
the answer that a definition in section 15 of the Constitution does not
mention sex so his or her right conferred under section 3 has not
been infringed. How can the right to equal protection of the law
under section 3 be amended or qualified by an omission in a
definition for the purposes of section 152”

Then later in the judgment at page 146(H), | said:

“ { do not think that the framers of the Constitution intended to
declare in 1966 that all potentially vulnerable groups or classes who
would be affected for all time by discriminatory treatment have been
identified and mentioned in the definition in section 15(3). ! do not
think that they intended to declare that the categories mentioned in
that definition were forever closed. In the nature of things, as far-
sighted people trying to look into the future, they would have






