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FRIEDMAN J.A.

This is an appeal by the Attorney General against an order of the High Court
acquitting the six respondents of the charges which had been brought against them
and directing that certain property that had been seized when they were arrested,

be returned to them.

The respondents were arrested in June 1996 and charged with two counts of
armed robbery and one count of attempted murder. They appeared before a
magistrate on 17" June 1996 when these charges were read to them, but they
were not called upon to plead. The case was thereafter remanded on a number of
occasions. Ultimately on 14* February 2000 they were brought to trial in the
High Court before Gittings, ] on five charges, namely one count of armed robbery,
one count of theft of a motor vehicle, one count of attempted murder, one count
of unlawful possession of a pistol and one count of possession of ammunition. The
charges were read over to the respondents and they were called upon to plead.
They pleaded not guilty to all the charges. All the respondents were legally

represented.

Immediately after the pleas of not guilty had been entered, Mr Gunda, who

appeared for the State, addressed the court as follows:

“We are facing a very difficult position. | have been able to meet just a few
witnesses who for purposes of these proceedings can not shed any light to the



Court. My Lord some of the accused persons were arrested in South Africa and
Lesotho. The witnesses are in South Africa and Lesotho. They have not turned up
and we have no prospects of finding those witnesses. All these gentlemen have
been awaiting trial since 1996 and nothing has happened. Even those withesses
that I have met, their testimony do not support the charges laid against the accused
person. | wish therefore in the circumstances to withdraw charges against all the
Accused persons. There is nothing [ can do in the circumstances”.

Counsel for the defence then applied for the acquittal of respondents. They
pointed out that as the respondents had pleaded, they were entitled, in terms of
section 150{4] of the Criminal Procedure and Evidence Act [Cap 08:02]
[hereinafter referred to as “the Act”], to demand that they be acquitted or
found guilty. Counsel also submitted that the property which had been seized
from them, be returned. In answer to the court’s question “What do you say
about the application for the return of the properties by the accused?”’, Mr

Gunda stated:

“Except for the gun and the ammunition all the other properties we
have no objection of them being handed back to the accused. 1 wish
to say it is in our criminal justice that accused persons should be tried
within a reasonable time. The accused persons like | said have been
awaiting trial since 1996. Some were released as late as last year. |
do not know what 1 can say in the circumstances in trying to justify
the delay or the non availability of the witnesses. 1 agree with the
Court of Appeal decision in the case of Richard Busi.

Asked by the court what he had to say about the acquittal of the respondents,

Mr Gunda replies as follows:

“Your Lordship has a discretion which is justified in the
circumstances. | am unable to proceed with the trial without my vital
witnesses. | have witnesses whom | consider vital and justice would



demand that his Lordship can use a discretion they can be acquitted
without prejudice to charges. | wish to inform the court that we
might not proceed ever in view of the fact that the witnesses are not
available and there no prospects of finding them. Like we are saying,
the ballistics expert has not arrived from Zimbabwe. Your Lordship
has a discretion to acquit. § can not justify the non appearance of the
witnesses.

After an adjournment Gittings ] delivered a short judgment in which he said he

had read the judgment of this court in the matter of Busi v the State, Cr. Ap 24

of 1996, to which he had been referred, and proceeded as follows:

“In the light of the attitude of the state and the offences with which
the six accused persons were charged were committed on the 19* of
June 1996. | consider that justice demands that the application for
their acquittal should be granted”.

Mr Mofomo, who appeared before us for the appellant, argned two main points.
Firstly, he submitted that in acquitting respondents the court a quo had exercised
its discretion improperly: it should have inquired into the statements made by Mr
Gunda with regard to the unavailability of the state witnesses and, had he done
so, he would not have acquitted respondents, but would have discharged them,
leaving it to the State to decide whether to prosecute them again. He submitted,
further, in this regard, that Mr Gunda had not been authorised by the Attorney
General to withdraw the charges against respondents and that the court a quo
should have investigated whether Mr Gunda in fact had the necessary authority.

Secondly, he submitted that the court a quo ordered the return of the property



seized from respondents without making any inquiries as to whether third parties

had any rights in respect of such property.

It is appropriate, at this stage, to examine the relevant provisions of the Act.
Section 150[4] reads as follows:

“Any person who has once be called upon to plead to any indictment
or summons shall, except as is specifically provided in this Act or in
any other law be entitled to demand that he be either acquitted or
found guilty.

Provided that in a magistrate court, by [eave of the court and for
reasons to be stated on the record of the proceedings, the
prosecution may withdraw the case at any time before the close of
the case for the prosecution, in which case the accused person shall
be discharged without prejudice to his being charged again for the
same offence; the prosecutor may withdraw the case at any time after
the close of the case for the prosecution before judgment by leave of
the court and for reasons to be noted on the said record in which
case the accused shall be acquitted and discharged”.

Section 278[3] of the Act reads as follows:
“Nothing in this section shall be construed as depriving the Attorney-
General, or the public prosecutor with his authority or on his behalf,
of the right of withdrawal of any indictment or summons at any time,
and lodging a fresh indictment or issuing and serving a fresh summons
for hearing before the same or any other competent court:
Provided that the proviso to section 150[4] shall apply mutatis
mutandis to such withdrawal”.
Section 150[4] is clear and explicit: once an accused has pleaded he is entitled

to demand that he be either acquitted or found guilty. The proviso to this

section is restricted to proceedings in the magistrate’s courts.






