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Appellant was convicted in the High Court on a charge of murder. Extenuating
circumstances having been found he was sentenced to nine years imprisonment.
Originally he appealed in person against his sentence. In a notice of appeal dated
the 21* of October 1998, he asked that his sentence should be backdated to the

25" of November 1995, since which date he had been detained awaiting trial.



However, in a notice of appeal dated the 29™ of April 2000, appellant amended his
grounds of appeal to include an appeal also against his conviction. It was
contended on his behalf that he should have been convicted of manslaughter and
not murder. We have therefore to consider his appeal both against his conviction

as well as his sentence.

it is common cause that appellant killed the deceased by stabbing her in the neck
with a knife. The circumstances in which this occurred are the following:-

Deceased and appellant were lovers. Three days before the evening in question,
deceased and appellant had a quarrel about money. However they met at a
shebeen prior to the fateful events referred to below. As to what occurred in the
course of and subsequent to these events, we are dependent on various statements

made by appellant in this regard.

There are three relevant sets of statements made by him. One set was made on the
evening in question to two state witnesses; one was a confession to a District
Commissioner on the 5% of December 1995 — 10 days after the events in question
had occurred. The third statement is that which was tendered under oath by

appellant at his trial. 1 deal with each one of these.

PW?2 is a cousin of appellant. On the relevant evening at about 10 p.m. he met

appellant at Old Naledi the location where appellant lived. Appellant told him that



he had stabbed his girl friend with a knife. He and a companion advised appellant
that he should present himself to the police. According to PW2 appellant showed

him the knife. Appellant then went to surrender himself to the police.

PW3, a police officer, confirmed that at about 10 p.m. appellant and PW2 came to
the police station. The latter told the witness that he had brought appeliant who
had told him that he had killed his girlfriend. Appellant, who was present,
confirmed that he had done so, Asked whether he enquired from appellant why
he had killed her, appellant replied as follows_-
“He told me that he found the deceased in the shebeen drinking
traditional brew and further that he asked her to go to the house and
said she refused to go saying that she was still drinking. Later they eft
to their place and on the way the deceased told him that they should
terminate their love affair, he further alleged that the deceased started

assaulting him, she clapped him and also she injured him.”

He sent appellant to the hospital to determine whether he had been injured. A
medical report was handed in by consent. 1t reflects that appellant had “a small
superficial abrasion on (the) bridge of the nose” and a “painful right cheek.” A
blood sample was taken from the deceased. This determined that deceased had

345 mg of alcohol per 100ml of blood and was drunk at the time of her death.



In cross —examination PW3 conceded that he remembers appellant saying that the
deceased was the first to attack him by throwing stones at him. He could not
remember him saying that he had stabbed the deceased accidentally. Appeliant
had also told him that the deceased had left their home for three days before the
incident, that he did ask her to go home with him and that on the journey home

they had quarreled.

Finally when asked whether appellant had told the witness and the judicial officer
in his confession that he had no intention of killing the deceased, he affirmed that

appellant in fact said so. He later resiled from this statement.

As indicated above appellant made a confession which was reduced to writing
before a judicial officer 10 days after the events in question. When questioned by
the district commissioner if he (appellant) had any injuries, appellant replied as

follows:-

“Yes, | have sustained injuries by the woman t was in love with. She

stoned me between the eyes and on the right of the cheek.”

The Judicial officer recorded in brackets, “(scars are there).” Because of the

importance of the confession statement | record it in full. {in it the appellant said:-



“I have been in love with Kgalalelo Sentlhaga since 1983. We stayed at Old
Naledi alf the time. Kgalalelo hails from Sojwe whilst | come from
Kumakwane and works for Gaborone City Council.

On the 22.11.95 on a Wednesday Kgalalelo requested for money so that she
could buy relish {meat) and my reply was | have no money. This reply
annoyed her and remarked that if | have no money we better end our love
affair so that she could go and look for a better boyfriend who would be in a
position to give her money. Kgalalelo then decided to leave whilst resting
on the bed. We then met at a Shebeen on the 25.11.95. This is where still
water is sold and is in Old Naledi. Kgalalelo came to me and requested that
we go home. | replied that | was still drinking my brew. She bought hers and
shared with my aunt. After finishing their drink my Aunt decided to go
home and Kgalalelo entered a yard next to where we were drinking. | later
followed her with intention of calling her to go home. She resisted and |
pleaded with her and then we went home. On our way we quarreled. We
were all drunk but { think | was much better. She picked up a stone and
stoned me in between the eyes and sustained an injury. She also beat me
on the right cheek which also sustained an injury. | then took my knife
trying to scare her only to find myself having stabbed her below the shoulder
of the left and below the breast of the same side. She started crying and felt
down. She stopped crying and then | realised | had done something
dangerous. | went to report at the Police station and on the way | threw the
knife away and | also met with my cousins and asked them to accompany me
to the police to report this mishap. These were Rabasimane and Sehwisana.
The incident took place at around 7 p.m. The Police took a statement from

me and | exactly told them the above story.

On the following day Police and | went to look for the knife but we did not

locate it. 1 had no intention of killing Kgalalelo.”



In his testimony appellant confirmed that he and the deceased were lovers and that
he had two children by her. Three or four days hefore the relevant evening she had
left the common home. She had asked appellant for money which he was unable
to give her. According to appellant the deceased said that it would be better for her
to go and look for a man who can give her some money. She left him and she slept
out of the house for three days. On the 25" of November 1995, the deceased
found him (appellant) at the drinking spot - a shebeen., They had some liquor, left

to go home together and on the way they quarreled.

When asked what they were quarreling about, appellant replied as follows:

“She said that she has heard that | am sleeping with another girl and | said to
her that what can | do because you have rejected me, she became annoyed
and she slapped me and | got angry and kicked her on the buttocks and she
picked up a stone and hit me between the eyes and on the cheek with
another stone then, 1 took out the knife in order to cut a stick to whip her,
and | thought she will be afraid when she saw a knife and not come to me.
She just came to me and | tried to push her and | ended up having stabbed
her and | had nothing to do because we were drunk and I decided to go to
the police to report and on the way | threw away the knife because | thought

the police will beat me for it.

He went to say that he had no intention of killing the deceased and had plans to

marry her. They had in fact been living together for11 years and had two children.






