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Appellant (Mogobe) was the second respondent in an application before the 

High Court in which respondent (Fencing) succeeded in obtaining an order ad 

pecuniam solvendam against Mogobe and the first respondent in that application, 

i.e. Lancashire Steel (Private) Ltd. (Lancashire) jointly and severally, the one paying 

the other being absolved. The order reads as follows: 

" 1. The Respondents, jointly and severally, are to effect immediate 
payment to the Applicant of the sum of P72,126.94. 

2. The Respondents, jointly and severally, are to pay interest to 
the Applicant on the sum of P62, 016.94 at the rate of 10% 
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per annum from 1st October 1999 to date of payment a. 
tempore morae. 

3. The costs of this application are awarded to the Applicant and 
are to be paid by the Respondents, jointly and severally, on 
the scale as between attorney and own client. 

4. The costs of all interlocutory applications in this matter 
brought by the Respondent, or either of them, are to be paid 
by the Respondents to the Applicant on the scale as between 
attorney and client. 

5. Should the Respondents (or either of them) fail to make 
payment of the amounts referred to in 1 and 2 above upon 
production of this order and the costs orders referred to in 3 
and 4 above following taxation, the Applicant is authorised to 
issue a Writ of Execution. 

6. The Applicant is to bear its own costs of the application to 
amend the Notice of Motion." 

Lancashire complied with this court order and is not a party to this appeal. 

The appeal is therefore one which is essentially concerned with the costs order 

against Mogobe. 

Voluminous grounds of appeal were filed. Counsel for appellant confined 

himself to two arguments. He challenged the finding that Mogobe, who was at all 

material times Lancashire's attorney, was jointly and severally liable for payment of 

the capital sum and therefore liable for the costs decreed by the High Court. The 

punitive costs order was placed in issue for reasons to which I shall refer below. 

The facts are the following: 

Lancashire instituted an action for payment of R396,622.50 being the Pula 

equivalent of P302,765.27 and filed an application for summary judgment 
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pursuant to an entry of appearance by Fencing. However the dispute was 

compromised by the parties. An agreement was entered into and a manuscript 

draft order in Mogobe's handwriting was made an order of court at the request of 

the parties. This order reads as follows: 

" 1. The settlement is the Pula equivalent of P320 000.00 

2. The Defendant shall settle the aforegoing amount without 
deduction or demand as follows: 

2.1 18th December 1997 - Pula equivalent of R80 000.00 
2.2 18th January 1998 - Pula equivalent of R80 000.00 
2.3 16th February 1998 - Pula equivalent of R80 000.00 
2.4 18th March 1998 - Pula equivalent of R80 000.00 

3. The Defendant shall also make payment of the Plaintiff's legal 
costs in the sum of P5 000.00 

4. All payments shall be paid in prevailing the Pula equivalent 
thereof at the then rate of directly to the Plaintiff prevailing 
rate of exchange (sic). 

5. The aforegoing shall constitute full and final settlement 
between the parties, provided, that in the event of Default by 
the Defendant the Plaintiff shall be entitled to: 

5.1 Approach the Registrar of this Honourable Court for 
the insurance (sic) of the writ of execution in the sum 
of Pula equivalent of R320 000.00 

5.2 Seek Attorney/client costs against the Defendant in 
enforcing this agreement 

5.3 No writ shall be issued against he (sic) Defendant as 
long as the Defendant complies with the terms set out 
above." 

In terms of this consent order Fencing was obliged to effect payment of the 

first instalment of the Pula equivalent of R80 000.00 by the 1st of December 

1997. A cheque to the value of P68,016.94 was drawn in favour of Mogobe by 
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Fencing and was duly presented for payment by the former but was dishonoured. 

The amount of P68,016.94 aforesaid was made up of P5,000.00, being the 

agreed sum in respect of Lancashire's legal costs in accordance with paragraph 3 of 

the consent order and the balance was to be credited in partial discharge of the 

capital sum owing. 

Upon dishonour, and in accordance with paragraph 5 of the consent order, 

Lancashire caused a writ of execution to be issued for the total amount outstanding 

viz. R320,000. The deputy-sheriff accordingly attached certain movable property 

of Fencing. The latter immediately drew a second cheque in favour of Mogobe for 

the full amount of its obligations under the consent order. This cheque for 

P251,968.50 (being the Pula equivalent of R320,000.) was duly met and the 

principal obligations under the terms of the consent order were accordingly 

discharged. The deputy-sheriff also demanded payment of his charges as well as 

commission claimed for executing the writ, which Fencing paid with a cheque to the 

value of P8,388.97. 

Even before the first cheque was presented and dishonoured an attempt was 

made by Mogobe, allegedly on his client's instructions, for payment of "collection 

commission" alleged to be due to Mogobe. As no provision had been made for 

payment of such commission, Fencing refused to pay same. The only outstanding 

obligation at this point in time was the obligation to pay P5000, being Lancashire's 

agreed legal costs. 

It is what takes place after these events that resulted in the institution of the 

proceedings which are the subject matter of this appeal. Mogobe now proceeds to 
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present the previously dishonoured cheque for payment, the cheque is met and the 

proceeds are credited to Mogobe's account. Fencing's reaction is to assert that 

Mogobe and/or Lancashire had no right to present the cheque and save that it was 

prepared to permit a set-off of the sum of P5000 against the amount of the 

cheque, it claimed payment of the balance. 

Mogobe's response, allegedly on behalf of his client, is not only to refuse to 

repay the balance of the funds held, but to contend that additional amounts are due 

and payable by Fencing. The two respondents (Lancashire and Mogobe) whilst 

admitting the validity of the consent order, alleged that in addition to the discharge 

of the obligations under the Order, Fencing was also liable for payment of interest 

as well as collection commission of P25,198.85 being 10% on the capital amount 

due in terms of the consent order. These claims were made despite the explicit 

provision in the consent order that the agreement which the parties requested the 

court to incorporate in the order "shall constitute (a) full and final settlement 

between the parties..." 

The basis for the claim for collection commission which was advanced in the 

proceedings before the court below, was that it was part and parcel of the attorney 

and client costs provided for in the proviso to the order, viz. it was an entitlement 

which arose from the enforcement of the terms of the proviso, such as e.g. the 

taking of the steps necessary in order to execute against Fencing's property. This 

was spurious and was correctly held to be so by the court a quo. I say this, 

because whilst an attorney might be entitled to recover costs incurred from his 

client when collecting liabilities due by way of instalments, it is difficult to envisage 
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how they can be legal costs recoverable from the debtor. Indeed it is quite 

untenable to claim - in the absence of an explicit agreement to that effect - that 

such a substantial sum, being 10% levied on a single capital payment can be 

recoverable by an attorney from his own client, let alone from the other party. 

However, even more significant is the fact that it was sought to recover 

collection commission even before the first cheque was re-presented and 

dishonoured. It follows that it was patently dishonest to seek to recover it under 

the guise of legal costs incurred after the cheque was dishonoured. The allegation 

made was that these were legal costs due in respect of the enforcement of this 

subsequently arising obligation. 

The claim for interest is equally spurious. In the first place there is no 

provision made for such interest in the consent order. Moreover, when the claim 

for the payment of any amount over and above that provided for in the agreement 

prior to default is made, i.e. collection commission and the legal costs, there is no 

mention of the fact that interest is payable. It should be pointed out that the 

amount claimed under the heading of interest is alleged to be some P88,000. It is 

inconceivable that the parties could have forgotten to provide for payment of such 

a substantial amount in their agreement. Counsel for Fencing contended that both 

these claims were not only spurious but patently dishonest attempts to obtain a 

benefit from the re-presentation of a cheque which had been dishonoured. It was a 

ploy, so he submitted, to seek to apply it in discharge of an obligation for which it 

had never been issued and which was, except for the legal cost of P5000, not due. 


