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The State charged one Seponono Harvey with murder, in that on or about 7 

October 1996, she killed one Lameck Moyo. Seponono Harvey came before 

Justice Aboagye for trial in the High Court. She and the deceased lived together as 

husband and wife just before the death of the deceased. The trial began on 17 

November 1998. During the course of the trial, and before the accused had given 
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evidence, the issue of Mmegi newspaper dated 3rd-10 th December 1998, published 

an article referring to the case. The article bore in bold letters, the title "Murder 

case to make legal history". 

The writer of the article was one Caitlin Davies. The article contained 

several quotations of statements alleged to have been made by "Attorney Maame 

Awuah", the appellant before us. The learned trial Judge took the view that the 

article contained material which was contemptuous of his court. 

By summons issued on 9th December 1998, the Appellant, Caitlin Davies 

and the Editor of Mmegi, one Sechele Sechele, were commanded to appear before 

Justice Aboagye on 11 * December 1998 "to show cause why [they] should not be 

held in contempt for a newspaper article that appeared in the Mmegi [The 

Reporter] page 5 Vol. No. 48 dated 4 th-10 th December 1998 headed "Murder 

case to make legal history" which is related to the case of The State vs. Seponono 

Harvey CT 50/90 which is on going". We have no record of what happened on 

11 * December, but we are informed by Counsel for the Appellant that on that day, 

only the Appellant appeared in answer to the summons and she asked for an 

adjournment which was duly granted. All the persons summoned were ordered to 

appear on 23rd February 1999 to answer the charge in the summons. 

On the appointed day when the three persons appeared, Mrs. Davies was 

represented by Counsel and the other two appeared in person. Their attention was 

drawn by the Learned Judge to the article and they were asked whether each of 

them accepted responsibility for the appearance of the article. Mr. Sechele 

admitted that the article appeared in the paper he edited; Mrs. Caitlin Davies 
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admitted to being the writer of the article although, as her Counsel explained to the 

Court, she was not the author of its headline; and the Appellant admitted 

responsibility for the statements attributed to her in the article. Thereafter, the 

Learned judge proceeded by question and answer directed to each of the persons 

summoned, as he saw fit, to establish their guilt with respect to the contempt 

charge. Counsel for Mrs. Davies from time to time protested the innocence of his 

client. Mr. Sechele in turn made the following statement at one point when a 

question was directed to him: 

" I pray that this matter be adjourned because I came here, not 
knowing that I was accused of contempt. I was not presented 
with any papers before you. I was not aware that I was 
standing here as an accused. I pray that I be allowed to seek 
legal advice on this matter". 

Thereafter, the Learned judge's questions were directed to the Appellant. 

One difficulty with this case is that the specific particulars of the contempt 

charged were never clearly stated in the course of the exchanges between the judge 

and the persons charged. That fact is borne out by the plea of Mr. Sechele quoted 

above. And before Mr. Sechele's statement, the Learned judge had said to Mrs. 

Davies: 

"Court: Mrs Davies I consider the whole article 
contemptuous in the sense that it is telling the 
public what is not true about the case which is 
before this Court". 

A reading of the article, however, does not appear to me to yield to that 

conclusion. There were large portions of it which could not be described as 

contemptuous of the Court. It, however, appears from time to time in the record 
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that the Learned ]udge's complaint about the article was that it pre-empted the 

right of the Court to decide the facts of the case which were in dispute. If that 

were the charge, the case of contempt of Court would if proved, no doubt, be 

made against the person or persons responsible for its publication. It would, in that 

instance, be a case of interference with the proper administration of justice. Even 

then, I would expect the specific parts of the article which produced the offensive 

result to be drawn to the attention of the alleged contemnors before they were 

called upon to show cause. As far back as 1868, their Lordships of Her Majesty's 

Privy Council in Britain had said in RE POLLARD [1868] L.R. 2 P.C. 106 at page 

120, that: 

" no person shall be punished for contempt of court, 
which is a criminal case, unless the specific offence charged 
against him be distinctly stated and an opportunity of 
answering it given to him." 

The Appellant's case was that in giving the interview which Mrs. Davies used 

in the article, she had no intention to prejudice the judge's finding of the facts of 

the case. She merely wanted to highlight an aspect of the proposed defence of 

Seponono Harvey which was a matter of public interest. It is at this stage relevant 

to point out that the Appellant is a lawyer who at the material time was working 

with Metlhaetsile Women's Information Centre, an organisation based in Mochudi 

which championed the causes of distressed women. It was through that 

organisation that she got to know Seponono Harvey, the woman accused of 

murdering her husband. Counsel for the accused at the murder trial had been 

provided by the organisation. 
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The Appellant's answer was found unsatisfactory by the learned Judge. 

Immediately after questioning the three defendants to the contempt summons, the 

Judge proceeded to give his decision. The judgment is short, and for the sake of 

clarity I reproduce it in whole. It is as follows: 

"Court: Having heard Mrs. Davies and the explanation 
given by Mr. Anderson I find that Mrs. Davies, a 
lay person has no intention to prejudice the 
proceedings at this trial in any way when she 
interviewed Ms. Baffour Awuah and sent her 
report to the Mmegi newspaper. She had good 
reason to believe that she was talking to the right 
person as Ms. Baffour Awuah's firm was engaged 
in the defence of the accused and to believe that 
the facts given to her by Ms. Awuah were the 
true facts of the case. I accordingly find her not 
guilty of contempt and discharge her. 

Ms. Awuah has admitted having given the 
published facts to Davies as an attorney who 
knew that the trial was in progress. She knew 
that the facts were in dispute and that their 
publication will be prejudicial in the proceedings. 
She was not the attorney defending the accused 
and she had no justification in telling the press 
her own evidence of the facts in the case as no 
facts have been found by the Court. I find her 
very grossly responsible and her half hearted 
apology. She is to go to prison for 7 days. The 
case for Mr. Sechele is adjourned to 25* 
February 1999". 

Mr. Sechele obtained the adjournment which he had prayed for because he 

said he did not know he had come before the Court as an accused, and he had no 

particulars of the charge against him before hand. He needed legal advice. That 

was a layman's plea that the particulars of the charge should have been given him in 

advance. Mrs. Davies was acquitted because she was a lay person who did not 
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intend to commit a contempt. That must mean that in the opinion of the Judge 

mens rea was an essential element of the offence charged. The Appellant, on the 

other hand, was convicted because she was a lawyer who knew that the facts she 

gave were facts in dispute and that their publication would be prejudicial to the 

proceedings. In saying that the Appellant was not the attorney defending the 

accused and she had no justification in telling the press her own evidence, the 

Learned Judge gave the impression that had she been the lawyer representing the 

Appellant, what she told Mrs. Davies would have been justified. That gives rise to 

the question whether what she had said would not have amounted to an act 

prejudicing the Court's proceedings if it had been said by defence Counsel. That 

question and the acquittal of Mrs. Davies on the ground that she had not intended 

to commit contempt of the Court raise questions as to whether intention is a 

necessary ingredient of the offence; and as to the test to be applied to the act 

constituting the offence. 

From her conviction and sentence, the Appellant has now appealed to this 

Court. Before dealing with the law on the subject 1 should refer to the contents of 

the article which is the subject matter of the charge. Although the learned judge 

did not identify the specific part or parts of the article which he considered to be 

offensive, it seems to me that the parts of the article which were attributed by the 

writer to the Appellant would at least be relevant. The article is set in context by 

its opening. It said: 

"The trial of a woman who suffered 10 years of abuse at the 
hands of her common law husband, whom she allegedly 
murdered in 1996, is set to make legal history in Botswana. 


