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The record of appeal in this case is far from clear as to how this criminal
trial started. Pages 12 and 13 show that a charge containing four
counts and dated February 6,1996 was preferred against three accused

PErsons.



The names of the accused persons were not shown on that charge sheet.
Page 14 showed a single count of armed robbery against two persons and
it is dated February 14, 1995. That count would appear to be in respect
of the offence charged in the second count of the earlier charge, namely
the robbery of Botswana Government of the sum of P47 171.00 on
October 3 1995. Count 1 of the charge dated February 6, 1996, was for
the theft of a motor vehicle on September 27, 1995; count 3 for the
possession without a licence of arms and ammunition on December
12,1995; and count 4 for the unlawful possession of ammunition on the

same date, December 12,1995.

Apparently three person, namely, Gaonyadiwe Mmatli, Tshepo Mosala
and Kabelo Basitang appeared before a Senior Magistrate on December
14, 1995. On that day at the request of the prosecuter the charges were
read to the accused but pleas were not taken. They were all remanded in
custody. They next appeared before the magistrate on December 28,
1995. At this juncture there was terrible confusion as to dates as
appeared on the record. After this the trial was postponed several
times until February 21, 1996, when finally the pleas were taken. The
record of proceedings that day shows that count 1 was read to each of
the three accused persons and that each of them pleaded not guilty. So
also were counts 2 and 3 in succession read to each of the three and

they each pleaded not guilty to each of these other two counts. There is



no record that count 4 was read to them, or that they pleaded to any
fourth count of any charge.

Apparently the trial was once more postponed to February 21, 1996. The
actual taking of evidence did not take place until April 15, 1996, that is
after yet several adjournments. During all those adjournments there
was nothing to show on the record that count 4 was again read to the
accused, nor is there evidence that they were given an opportunity to

plead to that count.

After a very prolonged taking of evidence both for the prosecution and
for the defence and addresses of counsel on behalf of the parties, the
magistrate delivered a considered judgment on February 14, 1997. In
that judgment the trial magistrate convicted the three accused persons
on what can be regarded as Counts 1 and 2 of the charge, whilst iIn

addition he convicted accused Nos.1 and 2 on counts 3 and 4.

The accused thereupon appealed to the High Court. In a considered
judgment, Reynolds J., on October 27,1998 allowed the appeal of
accused Nos. 1 and 2 in respect of Count 1. He dismissed the appeal of
the third accused in respect of that count but reduced the sentence
imposed at the magistrate’s court. Finally the learned Judge upheld the
convictions and sentences imposed on all the accused in respect of

counts 2, 3 and 4.



Soon after, accused Nos. 1 and 2 (hereafter referred to as first and
second Appellants respectively) filed an application for leave to appeal to
this court. That application came before the Chief Justice who delivered
a Ruling on June 23, 1999, refusing leave. Dissatisfied with that Ruling
the Appellants made another application for leave to appeal as they
were entitled to do. When that application came before a single Judge of
this Court on Friday January 7, he found no merit in it save in respect
of the conviction in respect of count 4. It was in consequence of the
order granting leave to appeal in respect of count 4 that this appeal has
now come before this court, and the only ground of appeal, as stated
above, is that there is no evidence on the record that the appellants

pleaded to that count.

After hearing arguments by both Counsel for the Appellant and for the
State respectively, this court allowed the appeal on that count and then
said that we would give our reasons later. It is those reasons that we

now give.

I would wish to consider the issue involved in this matter by first quoting
the views of the learned Chief Justice on the point. He said:

“There remains the only point that the applicant did not
plead on Count IV. The record does not show that Count IV
was read to the Applicants and they pleaded on it. What is
clear however, is that evidence was given on that count
although, the trial court convicted them nevertheless. The
count was fully dealt with in evidence and in submissions to



the trial court. In these circumstances it is very likely that
the 4th count was also read to the applicants and they
pleaded but the typing omits that. It is reflected on the
record that there was an entry of not guilty on all counts and
all counts in this case were definitely four as reflected by the
record.”

To start with a careful and detailed examination of the record shows
that it is in the judgment of the magistrate and nowhere else on the
record is it shown that “The three accused persons pleaded not guilty to
all count (sic).”  On the other hand, on the day pleas were taken the
record shows that counts 1, 2 and 3 were read to the accused and that
they were asked to plead thereto (pages 18 - 19 of the record}.
Unfortunately none of the accused persons had any legal representation
(page 21 of the record). It was after four witnesses had testified that
Attorney Naledi commenced to appear for the Appellants. In consequence
therefore, it is my view that we must proceed on the basis that the count
was never read to the appellants nor did they ever plead to it. [ am not
prepared to speculate as to whether the error was that of the typist. Had
the State made that its case it would have of course called for the original
record of the trial court either at the High Court or in this court and
sought to rectify the record. That not having been done, I must proceed

on the assumption that the record as placed before this Court is correct.



The question therefore, and it is the only one for consideration, 1s
whether the conviction and sentence recorded in respect of that count

can be set aside because of that irregularity.

In his submission before us, counsel for the State, Mrs. Dambe told us
that there had been at least two decisions of the High Court which would
appear to be in conflict on the point. Whilst on the one hand a Judge of
the High Court had held that the failure of a trial court to afford an
accused person an opportunity to plead to a charge before trial would
vitiate the whole proceedings and render a subsequent conviction based
thereon a nullity another Judge of the High Court had held that such
failure would only amount to an irregularity which may have the effect of
vitiating a trial only if it can be shown that such a failure has

occasioned a substantial miscarriage of justice

In State v. Keboletse 1979 - 80 BLR 74, at 78 Hayfron- Benjamin CJ

said that every accused person must be arraigned before the Court, for-

“The accused must know and understand what he is being
accused of. The charge must , therefore be read, interpreted
and explained to him in a language which he understands.
He must be given the choice either to admit the charge by
unequivocally pleading guilty, or demand that the prosecutor
makes good their accusation, by proving his guilt beyond
reasonable doubt. That demand is made by his plea of not
guilty; it is by that plea that he puts himself on his country
for trial. The arraignment is not complete until the accused
has pleaded - (See R. v. Duffy (1848) 7 St.Tr, (N.S.) 795 at
p. 799.”






