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KORSAH J.A.

This is an appeal against a judgment of the High Court
dismissing the appellant’s claim for an order of ejectment
against the Respondents and/or anyone deriving occupation
through them from borehole No. 224 in Kgatleng District
together with a claim for costs to be paid jointly and

severally, the one paying the others to be absolved.

This singular saga of borehole history began around 1938 to

1940.

On 24 June 1983, a letter from an authority, whose acronym
is CAMA but whose identity was not disclosed to us,
transferred to the Kgatleng main Land Board as the
appropriate Government agency, the determination, of a long
- standing dispute between two groups - Morwa and Mechudi -
both of whom were components of a syndicate wusing a

borehcle situate at Lentswe [Linchwe.]

In the aforementioned letter it was vreported that Mr.
Molefe Molefe had represented to the house that, the
borehole, which was the source of the dispute, was drilled

by the British Government in 1937, and then handed over to



the tribe and automatically to Council when the Country

attained Independence.

It would appear from the narrative given to CAMA by Molefe
Molefe that some time in the history of the borehole, round
about 1939, Abel Madisa, who was managing o©or renting the
borehole, recruited some people to join him so as to be
better able to manage the borehole. This was what was

later styled as Abel Madisa Syndicate.

According to Mclefe Molefe’s account, during the operations
of the syndicate some members dropped out and their

membership was reduced to three people,

At the time of the eruption of the foot and mouth disease
in 1958, some people were forced to leave their cattle post
by the construction of the Dibete cordon fence, Those
people were compelled to join the Lentswe Syndicate and the
Veterinary Department 1loaned to the Syndicate an engine.
Mclefe Molefe told CAMA that when this borehole machine was
introduced, the original gear being used by the syndicate
was an animal drawn pump. The borehole machine did not fit

the pipes of the animal drawn pump, and so members of the



syndicate were requested to contrxibute P120.00 each, to

cover the costs of pipes, trough and reservoir.

According to Molefe Molefe’s narrative, membership of the
syndicate kept changing with some dropping out and many
more joining in. In 1963, when he became heir to his
father’s membership, there were no records showing how
funds were appropriated in the past and how contributions
from members were accounted for. When he asked Mr. Mogapi

Madisa why that was so he received no feedback.

Trouble began in 1976 when the account for individual
defaulters was tabled before all the members of the
syndicate. At this meeting the Morwa component of the
syndicate indicated that the reason for not paying any dues

was that they were the original owners of the borehole and

that it was the non-owners -~ comprising of the Mochudi
component of the syndicate - who were expected to pay
rentals.

It will be recalled that the stance taken by Molefe Molefe,
and maintained right through to 1988, was that the borehole
was drilled by the British Government in 1937, and then

handed over to the tribe and automatically became the



property of Council on the advent of Independence, In
short, the contention of the Mochudi component of the
syndicate was that the borehole was the property of council
and that all members of the syndicate were obliged to pay

rentals.

The crisp issue for determination was, therefore, whether
the Lentswe borehole was the property of the Morwa
component of the Syndicate or whether the said borehole was
the property of council, as contended for by the Mochudi
component of the Syndicate. This issue was succinctly
stated in CAMA’‘s aforementioned letter referring the matter

to the Kgatleng Land Board, thus:-

*the stumbling block is that the Mochudi
component wants to know to whom the borehole
under the syndicate’s usage exactly belongs..”
The issue for determination was never at anytime perceived
to be to whom the Syndicate belonged, but rather to whom
the borehole used by the Syndicate belonged - to the Morwa
component of the Syndicate or to council. Thus the matter
before the land Board with regard to the ownership of the

Lentswe [Linchwe)] borehocle which commenced before the Land

Board in September 1983 was entitled:-



- T o
The Respondents, who were championing the cause of the
District Council as the owner of the borehole, though
recorded as present at the proceedings before the Land
Board, were not parties to the proceedings. They had
pinned their c¢olours to the mast of the council. Their
guccess or failure were directly linked to the fortunes of

the Council in the ensuing battle.

The matter was adjourned by the land Becard for further
hearing to November 1983, After hearing evidence from the
parties and their witnesses the Board resolved that the
borehole belonged to Abel Madisa’ Syndicate, that is, the
Morwa component of Lentswe (Linchwel gyndicate,
Unfortunately, when it came to the drawing up of an order,
the following was what was stated:-

2RESOLUTION

The board resolved that lenchwe Borehole Syndicate

belongs to Madisa’'s Syndicate...”
It is clear to me that, having regard to the solitary issue
which CAMA had referred to the Land Board for resolution,
the Land Board’s order is incorrectly worded. The

ordinary course followed when the court of appeal holds



that a wrong order has been made is for that court to make
the proper ordexr itself. I am, however, cognisant of the
fact that we are not sitting on appeal on the order made by

the land Board, but common sense dictates that the pursuits

of Jjustice will be achieved only by giving a proper
interpretation to that order. That order should have
read: -

“The board resolved that Linchwe borehole belongs to

Madisa Syndicate.”
It was centended by counsel for the appellant that the
Morwa component and the Madisa Syndicate are interchageable
names for one and the same entity. That, this is so 1is
indicated by the complaint 1lodged with CAMA by Molefe
Molefe. He informed CAMA that there was a dispute between
the Morwa component and the Mochudi component of the
Lentswe Borehole Syndicate. He told CAMA that Abel Madisa
recruited seven people to join him to better manage the
borehole. He said as Abel Madisa and those who joined him
continued with their Syndicate, - obviously meaning Mr.
Abel Madisa Syndicate - the outbreak of the foot and mouth
disease  forced some people to leave their cattle posts,
because of the construction of the Dibete Cordon Fence, and
water their beasts at the Lentswe Borehole. Those people

as I wunderstand it, were compelled by the prevailing






