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The appellant, Richard Busi, was charged with the murder of ten persons, the unlawful
wounding of six others and the arson of a ward of the Lobatse Mental Hospital. Al the deceased
and injured persons as well as the appellant himself were inmates of the Hospital at the material
time. All the alleged offences charged took place in one tragic transaction on the evening of 1}
December 1992. The indictment in the case was dated 18 April, 1994 and the trial before
Barrington-Jones, Acting Chief Justice, commenced on 1 September 1995, The case of the
prosecution was briefly that on the evening of 11 December, 1992 the appeliant had collected the
bedding of his fellow inmates of the Hospital ward, piled them together in the ward and set them

on fire. The ward was locked up. Most of its occupants were asleep at the time the fire started.
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They could not escape the conflagration. Apparently the locked door could not be opened in time
when the alarm was raised because it was defective. It had eventually to be broken. Those of the
inmates who survived, at one time during the blaze lost consciousness. The ten victims named
in the prosecution charges perished in the fire. The other victims in the unlawful wounding
charges suffered serious burns as a result of the fire.

At the trial, the prosecution called two witnesses. The first was the psychiatrist specialist
who testified to the fact that the appellant suffered from mania. This disease he described as one
of the mental disturbances which causes change in the mood and state of the sufferer. He
becomes subject to occasional bouts of irritability, has an unusunal appetite, a lot of energy and a
belief that he commmmicates with the gods or the dead. Jowitt’s Dictionary of English Law [2nd
Edition, 1977] simply defines the disease as “mental alienation™ The appellant had been a patient
of the psychiatrist specialist since October 1990. Under treatment, the appellant improved but
whenever he ceased to take treatment he suffered a relapse. Under cross-examination the
psychiatrist specialist gave the opimion that the appellant was fit to plead.

The second witness was one of the mental patients of the ward who survived the fire. His
evidence was that on the fateful night one of the inmates of the ward requested the nurses not to
put out the light in the ward but the nurses ignored the request. Sometime after that, the person
borrowed a match from another mmate, collected the mattresses and blankets of his fellow-mates,
most of whom were asleep, piled the bedding in the middle of the ward and set fire to it. The
resulting blaze was so huge that the witness and the two inmates who were awake at the time did
not even attempt to put the fire out The witness spoke of the person who asked the nurses not
to tum off the lights borrowing the match and collecting the bedding from the other mental
patients, piling it up and setting it on fire. But he was unable to connect the appellant with the

person. The witness could not describe the person because, as he said, he could not remember
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the face. The witness himself had suffered such injuries from the fire that he had been admitted
at the Athlone Hospital in Lobatse for one month. According to him, all the mmates of the
Mental Hospital ward were at the material time asleep except himself and two others.

At the end of the evidence of the second prosecution witness, prosecuting counsel asked
for an adjournment in order to trace the other witnesses “on the tendered summary of evidence
as this particular witness had probably not been very good.” There then ensued a discussion
between the trial judge and both Counsel for the prosecution and the appellant on the possible
witnesses who could prove the case and the period of adjournment required. The record shows
that the case was at this point simply adjourned without a date fixed for continuation.

On 6 June 1996, prosecuting Counsel applied to the Court for leave to withdraw the
charges against the appellant. The Court ordered, after hearing both Counsel, that the appellant
“be discharged and liberated”. It is this order which has given rise to the present appeal. The
notice of appeal which was filed on behalf of the appellant sought an order quashing the decision
of the Court and entering a verdict of not guilty and an acquittal on the following grounds:

“l.  That the Court a quo erred in law in permitting the prosecution on
the facts and circumstances of this case to withdraw indictment
against the appellant.

2. That the Court a quo misdirected itself in not acting in terms of
section 150 (4) of the Criminal Procedure and Evidence Act (Cap.
08:02) when an application was made by the defence for the
appellant to be acquitted.

3. That the provisions of section 10 of the Constitution of Botswana
were violated when the Court a quo permitted a withdrawal of
indictment leaving it open to the prosecution to reindict the
appellant for the same offences”.

The crux of the appeal lies in the distinction between an acquittal and a discharge. According to

Jowitt’s Dictionary of English Law,

“The term [acquittal] applies to offences tried on
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indictment, and means discharge from prosecution upon a

verdict of not guilty, or on a successful plea of pardon or

autrefois acquit or autrefois convict. Acquittal is a bar to

any subsequent prosecution for the same offence”.
It is in this sense that the word “acquittal” is also understood in the Criminal Law and Procedure
of Botswana. Thus, the fundamental rights and freedoms conferred upon the individual by the
Constitution include, under the provisions to secure the protection of the law, section 10 (5) and
{6) which says the following:

“5 No person who shows that he has been tried by a competent court

for a criminal offence and either convicted or acquitted shall again

be tried for that offence or for any other criminal offence of which

he could have been convicted at the trial for that offence, save

upon the order of a superior court in the course of appeal or

review proceedings relating to the conviction or acquittal.

(6)  No person shall be tried for a criminal offence if he shows that he
has been pardoned for that offence.”

By contrast, a person is discharged from arrest, prosecution or imprisonment when he is set at
liberty. As stated by Jowitt in connection with the various meanings of the word “discharge” in
the law, “in no case is a discharge a bar to a further trial™.

It was contended by Counsel for the appellant that having regard to the circumstances of
this particular case the appellant should have been acquitted and not merely discharged of the
charges brought against him. The fact that the eye witness to the incident who said that all the
inmates of the mental ward were fast asleep except two persons, which Counsel took 1o mean the
witness and the person who caused the fire, was drawn to our attention to show that there were
no more eye witnesses whom the prosecution could call in support of the case. It was further
pointed out that as the eye witness called could not identify appellant as the persou who caused
the fire there was no other evidence which connected the appellant with the offences charged.

Counsel argued that the case had taken so long to come before the court and taken more time in







