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First Respondent leased certain premises belonging to it to 

a company known as Cal Roy Holdings [Pty] Ltd trading as Timber 

Rooftech Gaborone ["the company"]. The company fell into arrears 

in its rental payments and, relying on its landlord's hypothec, 

and pursuant to an order of the High Court, first respondent 

attached goods and machinery on the leased premises. Appellant 

claimed that some of the machinery attached belonged to it and 

applied to the High Court for an order releasing that machinery 

and restoring possession of it to appellant. Naanunu J. who 

heard the application, dismissed it, with costs. Appellant now 
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appeals to this Court against that decision. ||! 

Second respondent is cited as a party to these proceedings Hi 

merely because he executed the attachment order and the goods are Hi 

presently being held by him pending the outcome of this appeal. if! 

It is accordingly convenient, as first respondent is the % 

principal respondent in the appeal, to refer to it herein, for Hi 

the sake of simplicity, as "the respondent". i|i 

The following facts are common cause. Respondent is the % 

owner of Lot 14440 Gaborone West ["the premises"]. It leased Hi 

them to the company in a written lease agreement on 21 July, Hi 

1993. The machinery in question was at that time in the \l\ 

possession of the company. It obtained the machinery on loan Hi 

from the appellant in February 1993, the goods coming into iiii 

Eotswana from South Africa by virtue of a Bill of Entry dated 11 Hi 

February 1993. To the latter was attached a declaration "in 

respect of goods leaving the Rand Monetary Area without the iiii 

accrual of Foreign Exchange Proceeds in which the goods were Hi 

described as "goods despatched for analysis, treatment assaying 

etc. and subsequent return to the Rand Monetary Area". In the Hi 

declaration mentioned, appellant also declared that "we will Hi 

return the above mentioned goods to the Rand Monetary Area within 

six months". The latter never occurred. Instead the machinery 

which appellant says it loaned to the company, "to use to boost 

its business and to train its employees" was installed in the iiii 

premises in July 1993. It was still being used for the same iiii 

purposes in February, 1996. ||i 
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In July 1994, one Pooventhiran Naidu and one Myenthran 

Naidoo, who owned 30 and 33 shares respectively in the company, 

entered into an agreement with one Calvin Kamanakao, who owned 

34 shares in the company, in terms of which they sold their 

shares in the company to Kamanakao. 

The machinery is specifically alluded to in the agreement. H 

In clause 1.13 it is stated that:-

"Timber Rooftech's Assets shall mean the 
machinery which is the property and is owned by H 
Timber Rooftech CC. [Durban] and which machinery 
is in the possession of the company." \\ 

[Timber Rooftech CC [Durban] is, of course the appellant] . \\ 

The machinery is further dealt with in the agreement in \\ 

clause 8.2 thereof as follows:- i| 

" ̂ Timber Rooftech's Assets' shall remain the ]\ 
ownership of Timber Rooftech and ownership shall if 
only pass once all the terms and conditions of \\ 
this agreement have been fulfilled." ;l 

The agreement contained the usual clauses that should 

Kamanakao breach any of the terms of the agreement, including a if 

failure to pay the purchase price instalment payments timeously, if 

the sellers would be entitled to cancel the agreement. The \\ 

latter also provided that Naidu and Naidoo would resign as if 

directors of the company as from the effective date of sale. if 

They were therefore up until July 1994 shareholders and directors if 

of the company. The machinery was accordingly brought onto the \l 

premises and installed there with the full knowledge and consent if 

of the appellant. Pooventhiran Naidu is the managing director if 

of appellant. iij 
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It is further common cause that neither the company through 

any of its officers, including Naidu and Kamanakao, nor the 

appellant informed the respondent that the machinery did not 

belong to the company but to the appellant. Naidu has admitted 

this in specific terms, saying he left it to the company to do 

so. It is not disputed that the respondent only knew that the 

machinery did not belong to the company on 13 February 1996 when 

it received a letter to that effect. By then it had exercised 

its hypothec and attached the machinery, the order to do so being 

granted on 2 November 1995. In an affidavit by Kamanakao he 

obliquely suggests ,'in meetings with respondent and its attorneys 

he told respondent that the machinery belonged to appellant. He 

does not say when he allegedly did so or when these meetings took 

place but disingenuously says "I signed a personal guarantee and 

acknowledgement of debt on behalf of the company to this effect". 

Those documents make no reference to the ownership of the 

machinery and, in any event, are signed on 30 November 1995, long 

after the machinery was attached. 

It is also clear that the company, of which Naidu and 

Kamanakao were directors when the lease was entered into and the 

machinery brought on to the leased premises, and the appellant, 

of which Naidu was the managing director, knew who the lessor of 

the premises was and its address and were at all times in a 

position to have informed the lessor that the machinery belonged 

to the appellant had they been minded to do so but, as stated 

above, they did not do so. 


