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AMISSAH, P.

The first ten appellants applied by Notice of Motion to the
High Court for the following declaratory orders:

“1. Declaring that withholding commuted
subsistence allowance from June 1989 to
December 1993 of the 1lst to the 6éth
Applicants based at Pioneer Border Gate
Weighbridge and Ramatlabama Weighbridge
Industrial workers of the Roads
Department in the Ministry of Works,
Transport and Communications was
wrongful, unlawful and contrary to
rules of natural justice.

2. Declaring that withholding committed
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subsistence allowance from June 1989 to
date of the 7th toc the 10 Applicant
based at Tlokweng Weighbridge and
Mobile Weighbridge industrial workers
of the Roads Department in the Ministry
of Works, Transport and Communications
was wrongful, unlawful and contrary to
rules of natural justice.

3. Declaring that commuted subsistence
allowance of the Applicants stationed
at Pioneer Border Gate, Ramatlabama
Border Gate, Tlokweng Weighbridge and
Mobile Weighbridge was wrongfully and
unlawfully stopped in that it was
stopped with (six) a person without
authority and contrary to rules of
natural justice.”

The founding affidavit in support of the Motion was sworn
by first appellant, who claimed to have been working at the
Pioneer Gate Weighbridge. The nub of the appellants’ complaint
appears in paragraphs 6, 7, 10 and 11 of that affidavit. They
state that:

“6. Since my employment in 1988, there has
been subsigstence allowance for field
workers. This money is called commuted
subsistence allowance. When I joined
this department commuted subsistence
allowance has been available to staff
members. Generally it 1s paid for
inconvenience suffered by field workers
who have to be at the field at various
times.

6.1 The people (workers) who are
involved are not entitled to
transference and transport
allowance, they can be moved
from one place to the other
without prior notice.

6.2 Above other things it is
known that these workers do

not stay with their
families.

6.3 These workers are not
provided with good

accommodation and each is
only entitled to P750.00 for



all these inconveniences;
which is entitled commuted
subsistence allowance.

6.4 When it is raining they do
not have good protection.

6.5 The Weighbridge Staff in
this matter are Night
Watchman (sic) an@ Camp
Keepers. The working hours
differ as follows:-

6.5.1 Night Watchman
from 6.00 p.m. to
6.00 a.m.

6.5.2 Camp Keeper from
6.00 a.m, to 4,30
p.m.

When commuted subsistence allowance was
stopped in 19898, I and my colleagues
were told that it was a temporary
suspension.

7.1 The said suspension however

did not affect the
Numerators, who are based in
the same situations. The

numerators, Night Watchman
{(sic), and Camp Keepers are
workers who are called
Industrial Class 1, The
category of these Industrial
Workers are entitled to

commuted subgistence
allowance.
7.2 Subsequently, in October

1993 the relevant stations
where the Weighbridge staff
members are normally posted
have been informed through a
letter dated 25th October,
1993 that commuted
subsistence allowance has
been suspended (See annexure
marked “Al”, *“A2", “A3" and
“A4" hereto (sic)).

7.3 1 then challenged the
authorities sometimes
February 1994,
Subsequently, the Respondent
paid me and my colleagues
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outstanding commuted
subsistence allowance from
December 1993. (See
annexure “B1" - “B7M) .
There are no reasons
advanced as to why all
outstanding payments were
not paid.

7.4 I wverily believe that the
said suspension is wrongful,
unlawful and without just
cause.

7.5 I wverily believe that the
part payments of outstanding
commuted allowance by the
Respondent was wrongful and
unjustifiable.”

10. I must further state clearly that any
attempt to reduce and/or stop
subsistence allowance, without first
giving each of us a hearing is unfair,
unjust and contrary to rules of natural
justice. In so far as each of us was
not given a hearing, the said attempt
to stop paying our subsistence
allowance was unlawful.

11. I must further state that any attempt
to make part payment without wvalid
reasons advanced to me and my
colleagues; above all failure to give
me and my colleagues a hearing is
unfair and without just cause.”

To this Notice of Motion and its supporting founding
affidavit the respondent filed a Notice of Opposition, but
otherwise filed no affidavit in opposition on the facts. This
may be taken as an implied admission by the respondent of the
facts, though not necessarily the inferences or conclusions drawn
from those facts which were alleged in the founding affidavit.

Thereafter the appellants filed an Amended Notice of Motion,
naming the original applicants, who are the first ten appellants,

and adding the name of the eleventh appellant as an applicant in

the title of the document. Apart from that addition, the
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requests for declarations remained without change. They
continued to refer only to the ten original applicants. The
point was not taken by the respondent; but the Amended Notice of
Motion did not, as a result of the omission, request a
declaratory order with regpect to the eleventh applicant. It is
true that the first appellant once more swore a supplementary
affidavit which said that the eleventh appellant was a Camp
Keeper based at Pilane Weighbridge and was also affected as a
member of the Weighbridge Staff. This, however, did not alter
the position that in the body of the Amended Notice of Motion
where the requests for relief were made in respect of each of the
first ten appellants, no mention was ever made of the eleventh
appellant. I mention this because it is one of several examples
of the sloppiness with which the case of the appellants was
presented before the High Court.

Other examples include the fact that no allegation was made
in the affidavits as to the time when each of the applicants,
other than the first applicant who swore to the founding
affidavit, and its supplementary, was employed by the respondent.
This meant that in this application, there was no evidence
supporting the entitlement of the ten other applicants to the
declarations which they sought for the period of their alleged
entitlement. Further, the founding affidavit as supplemented,
which claimed that the suspension of the commuted subsistence
allowance dated from June 1989, had attached to it, without
explanation, an annexure ({(described as "“Al"} in the form of a
letter dated 22 October 1993 addressed to “All Weighbridge Staff”

confirming that the payment of commuted subsistence allowances






