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Lord Cowie, J.A. 

LORD COWIE, J.A.: 

The Appellant appeals against a decision of the High Court 

in which it refused an application to rescind a Default Judgment 

granted against the Appellant at the instance of the Respondent 

on 15th October 1996. 

The facts are as follows.--

The Respondent issued a summons against the Appellant on 

17th August 1995 in which it claimed the sum of P85,666.68 with 

interest and costs. The summons was served personally on the 

Appellant's Financial and Commercial Manager, Mr. Lalit Badlani 

on 29th August 1995. The Appellant through Mr. Badlani 

immediately instructed the Appellant's Attorneys O.G.B. Marata 

and Partners, which firm, notwithstanding the name, was a one man 

business run by Mr. Marata himself. The Appellant provided Mr. 

Marata with a Resolution to Defend the action and authorised Mr. 

Badlani to sign all the documents in relation to the action on 
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behalf of the Appellant. The Appellant also issued a Power of 

Attorney to Mr. Marata to defend the action. On 25th September 

1995, Mr. Marata filed the Resolution to Defend and the Power of 

Attorney in the High Court, but through an error on his part Mr. 

Marata failed to file the Appearance to Defend, or to serve such 

an Appearance on the Respondent's Attorneys. 

On 12th October 1995, Default Judgment was granted against 

the Appellant with costs of P350.00 and the Warrant of Execution 

sent to the Deputy Sheriff. 

On 26th October Mr. Badlani heard for the first time that 

Default Judgment had been granted against the Appellant. He 

immediately informed Mr. Marata, who wrote to the Appellant's 

Attorneys on 7th November 1995 stating that the failure to file 

an Appearance to Defend or to serve it on the Appellant's 

Attorneys was a grave oversight on his part, because his client 

had always intended to defend the action. He craved the 

indulgence of the Respondent's Attorneys, and requested them to 

abandon the Default Judgment in terms of Order 47(2) of the High 

Court Rules on certain conditions, namely:-

(a) that the Appellant pay the costs 
granted of P350.00, and 

(b) that the Appellant files both the 
Appearance to Defend and its Plea 
immediately. 

On 8th November the Respondent's Attorneys faxed a letter 

to Mr. Marata in the following terms:-

"Re: MANICA BOTSWANA (PTY) LTD/TEX (PTY) LTD 

We acknowledge receipt of your fax of 7th 
November 1995, contents whereof have been 
noted. 

We have referred the matter to our client 
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for their instructions. 

I must point out that in the event client 
agrees to abandon its Judgment, we would 
require that it be on the following terms: 

1. Your client pay our client's wasted 
costs on the attorney and client scale; 

2. That your client pay the Deputy 
Sheriff's charges and commission on 
withdrawal of the attachment; 

3. That your client serve and file its 
Appearance and Plea immediately. 

Nothing short of the above will be 
considered. 

We will revert to you when we have received 
instructions from our client." 

Mr. Carr-Hartley who was acting in this matter for ti--

Respondent went on leave at the end of November 1995 and did n .•• 

return until the beginning of the New Year. When he returned : 

the office in January 1996 he immediately advised Mr. Marata ti. ;-

he had not yet received instructions from the Responden- . 

Although that letter is not in the Record, Mr. Carr-Hart; • 

informed us that that was the position at that time, and :•:-. . 

Marata confirms it in his Affidavit of 5th June 1996 at parag: •.-..: 

9. 

Nothing more happened until 2 0th February 1996 when ! 

Respondent's Attorneys wrote to Mr. Marata stating that t':.••:: 

client had instructed them to inform him that the Respondent 

not prepared to abandon the Default Judgment and that Mr. M-.: 

should make an Application for Rescission of Judgment. 

On 7th March 1996, Mr. Marata wrote to the Respond:.- • .3 

Attorneys in the following terms:-

"We expect to serve the rescission papers on 
yourselves by the 13/14 March 1996. I have 
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virtually been out of the office and will 
only be in the week beginning the 11th." 

Nothing more happened until 12th April 1996 when the 

Respondent's Attorneys wrote to Mr. Marata in the following 

terms:-

"MANICA BOTSWANA (PTY) LTD/TEX (PTY) LTD 

We refer to the above matter and your letter 
of 7th March, 1996. 

We have still not received your client's 
application for Recission of Judgment. 

Kindly be advised that in the event we do 
not receive same within 14 days of date 
hereof we are instructing the Deputy Sheriff 
to execute the Writ against your client and 
any application for Recission of Judgment 
received thereafter will be vigorously 
opposed." 

There was no response to that letter and accordingly on 23: i 

May 1996 the Respondent's Attorneys instructed the Deputy Sheri:: 

to confirm the prior attachment of 24th October 1995, and remc:-' 

the attached goods, which at the Appellant's request had not b--•:. 

removed pending the Appellant's expected Application f .: 

Rescission. As a result of this development, on 6th June, 1 •• • 

the Appellant applied for the rescission of the Default Judgm--::• 

as a matter of urgency and sought a Rule Nisi, returnable on :.:.•• 

June 1996, calling on the Respondent to show cause, if any, wi.v . 

"(a) The Default Judgment entered by the 
Registrar of this Honourable Court and 
dated the 12th day of October 1995 
should not be set aside and rescinded 
in terms of Order 31 Rule 13(1) and 
(2) ; 

(b) The Applicant should not be allowed to 
file its plea or other answer in Case 
No. CC 1538/95; 

(c) Leave should not be given to the 
Applicant to defend the action,-
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(d) The Respondent should not be restrained 
from continuing or effecting any 
execution pursuant to such judgment; 

(e) This Order operate as an interim 
interdict, restraining the Respondent 
from advertising the sale or going 
ahead with the execution; 

3. The Respondent be and is hereby granted 
leave to anticipate the return day on 
not less than 72 hours written notice 
to the Applicant's Attorneys of Record; 

4. The Respondent should show cause, if 
any, on the 21st day of June 1996 why 
this Order should not be made final." 

Affidavits were filed by Mr. Badlani and Mr. Marata in 

support of the Application for rescission as were answering 

Affidavits by a representative of the Respondent and Mr. Carr-

Hartley. It was clear from the latter Affidavit that the 

Respondent was founding strongly on the delay in applying for a 

rescission of the Default Judgment when opposing the Application 

and although Mr. Marata had tried to explain in his original 

Affidavit that the delay had been due to his illness, he 

considered it necessary to depose to a further Affidavit dated 

23rd August 1996 elaborating on that matter and attaching to it 

a medical certificate. 

Unfortunately for Mr. Marata and the Appellant that medical 

certificate was not filed before the hearing of the Application 

nor was a copy of it served on the Respondent's Attorneys since 

the parties had agreed that the Application should be decided on 

the papers which had been filed and without the benefit of oral 

argument. Accordingly when the Application came before the 

Judge a quo he did not have the medical certificate before him. 

He simply refused the Application on the papers before him as 
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agreed. This was on 15th October 1996. I mention this matter 

because when this Appeal from the decision of the Judge a quo 

came before us there was an Application to adduce further 

evidence consisting in particular of the medical certificate 

dated 11th March 1996 which is on page 102 of the Record. In the 

event the Application was not opposed and so the medical 

certificate now forms part of the Record for our consideration. 

Following on the decision of the Judge a quo to refuse the 

Application on the ground that there was no good and sufficient 

cause for the delay in seeking rescission of the Default 

Judgment, this appeal was noted on the following grounds:-

"Grounds of Appeal 

a) The Learned Judge misdirected himself 
in finding that the client had not 
taken all reasonable steps to expedite 
the matter by communications with the 
Attorney who was dealing with the 
matter. 

b) The Court should have found from the 
facts that the Attorney dealing with 
the matter, due to circumstances beyond 
his control and for reasons deposed to 
in the papers, was unable to 
expeditiously and timeously act on the 
instruction of his client. 

c) That this was an inappropriate case to 
visit the sins of the Attorney upon the 
client. 

d) The Court erred in allowing the drastic 
remedy of default judgment to stand in 
this matter where there were good and 
sufficient grounds for the delay in 
entering an appearance and filing a 
Plea. 

PARAGRAPH 4 

RELIEF SOUGHT FROM THE COURT OF APPEAL. 

a) The judgment of Gittings J. be set 
aside. 


