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HOEXTER JA:

The Respondent is a private limited 1liability company
registered in terms of the Company Laws of Botswana. Its
Managing director is Mr Ibrahim Zakhem who lives in Nairobi,
Kenya., The appellant was employed in Botswana as the
respondent’s area manager.

During April 1996 the respondent instituted action against
the appellant in the High Court at Lobatse of an amount of P784
884,84 together with interest thereon and costs. The amount thus

claimed was based on three separate causes of action. The first
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cause of action was pleaded in paragraphs 4 and 5 of the
respondent’'s declaration. It related to the appellant’s alleged
misconduct in dealing with 25 separate cheques issued in favour
of the respondent, totalling P726 884,84, which cheques were not
paid into the respondent’s bank account. The second cause of
action, pleaded in paragraph 6 of the declaration, alleged the
misappropriation by the appellant of a sum of P13000,00 belonging
to the respondent. The third cause of action, pleaded in
paragraph 7 of the declaration, alleged the wmisappropriation of
a sum of P45 000 belonging to the respondent.

The appellant entered appearance t¢o defend the respondent’s
action, whereupon the respondent made application for summary
judgement. The appellant resisted this application which was
argued before Mr Acting Justice Levy. Levy AJ ruled that the
respondent was not entitled to summary judgment in regard to the
second cause of action (the claim for payment of P13 000,00} and
in regard to the third cause of action (the claim for payment of
P45000,00). However, the learned Judge granted summary judgment
for P726 884,84 {(in respect of the first cause of action) with
costs. In regard to costs Levy AJ ordered that they would
include neither the costs of twenty-four documents, respectively
marked “Al" to “A24" (“the annexures”) improperly appended to the

founding affidavit to the application for summary judgment, nor
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the costs of an affidavit in response to the appellant’s opposing
affidavit which had been unsuccessfully tendered on behalf of the
respondent as part of its case in the summary judgment
application. The appellant appeals against the summary judgment
granted by the court a quo in favour of the respondent.

I turn to the allegations set forth in paragraphs 4 and 5
of the declaration in support of the regpondent’s firgt cause of
action. Paragraph 4 contains two sub-paragraphs respectively
numbered (i) and {ii). Sub-paragraph 4{(ii) consists of four
vertical columns. The first column lists the cheque-numbers of
twenty-five cheques {each of which was issued in favour of the
respondent as the payee). The second column indicates the date
on which each cheque was drawn. The third column indicates the
amount of each cheque. In the fourth column is stated the name
of the drawer of each such cheque. The total of the amounts
detailed in the third column is reflected as P726 884,84. Sub-
paragraph 4(i) recites that each of the twenty-five cheques
listed in sub-paragraph 4(ii) was, unlawfully and/or without
authorisation from the respondent, endorsed by the appellant to
pay the appellant; and thereafter deposited in appellant’s
personal account at a branch in Gaborone of the Standard
Chartered Bank (Botswana) Limited “and/or other accounts”

maintained by the appellant. Paragraph 5 of the declaration
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contains the following averments: -

“The aforesaid sum of P726 884,88 ... belongs to the

Plaintiff and should not have been deposited by the

Defendant in his personal account.”

In applying for summary judgment the respondent lodged in
support thereof the appropriate founding affidavit required by
Order 34 of the Rules of the High Court [Cap 04:02]. The
founding affidavit was sworn to at Nairobi by the respondent’s
aforementioned managing director.

In a long and rambling opposing affidavit the appellant
denied that he had entered appearance for the purpose of delay
and he contended that, for wvarious reasons advanced in his
affidavit, he had a bona fide defence to the respondent’s action.

In respect of the 25 cheques detailed in paragraph 4(ii) of
the declaration the appellant in his opposing affidavit denies
that two of the said cheques were paid into his private account.
To these cheques reference will be made in this judgment as “the
missing cheques”. To the matter of the missing chegues brief
reference will be made later in thisg judgment.

With reference to the remaining 23 cheques 1listed in
paragraph 4(ii) of the declaration the appellant does not deny
that he caused them to be paid into his own account. The

appellant says that after he was appointed area manager of the

respondent in Botswana instructions regarding the “administrative
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and financial policies” of the respondent were given to him by
the managing director; and that “on most if not all occasions”
such instructions were given orally. In his affidavit the
appellant further states that the managing director instructed
him “as the man in charge” of the respondent in Botswana to do
“whatever was essential in the interests” of the respondent.
What this involwved, according to the appellant, is described in
the following words in paragraph 11 of his opposing affidavit:-

“This as I shall show included but was not limited to

the use of my personal account on various occasions

for various reasons e.qg. payment by the

Plaintiff/Applicant company to me of monies owed by

the company to a company called Zag¢ Constructicon

(Proprietary) Limited of which I am a Director, the

payment of salaries of employees of the

Plaintiff/Applicant, the payment of bribes and money

for the Managing Director’s own personal use and the

avoidance of payment of tax by the Plaintiff/Applicant

and the payment to me of monies owed by the

Plaintiff/Applicant to me.”

What the appellant had to do in order to defeat the
application for summary judgment appears from Order 34 Rule 3 (b},

the part whereof relevant for present purposes reads as follows:-

“Upon the hearing of an application for summary
judgment, the defendant may -

[b] satisfy the Court by affidavit .... that he has
a bona fide defence to the action, such
affidavit... shall disclose fully the nature and

grounds of the defence and the material facts
relied upon therefor.”

What is required of a defendant by Order 34 was discussed







