IN THE COURT OF APPEAL FO E REPUBLIC OF BOTSWANA

C APPEAL NO, 22/95

HIGH COURT MISCELLANEOUS APPLICATION NO. 10/95
HIGH N 9/95

In the matter between:

TRANS LOBATSE (PTY) LTD Appellant

and

RONALD NOBLE MARSH 1st Respondent
YOGESH MAHAJAN 2nd Respondent
TSWELELO SUPERMARKET (PTY) LTD 3rd Respondent
S& M ASSOCIATES (PTY) LTD 4th Respondent

And in the matter:

YOGESH MAHAJAN Appeliant

and

TRANS LOBATSE (PTY) LTD 1st Respondent
RONALD NOBLE MARSH 2nd Respondent
TSWELELO SUPERMARKET (PTY) LTD 3rd Respondent
S & M ASSOCIATES (PTY) LTD 4th Respondent

Advocate Ziman for the Appelian¢
Mr. Attorney Monthe for the 1st Respondent
Advocate Willis (with him Mr. Attorney Mawere) for the 2nd Respondent

JUDGMENT




CORAM: AGUDA JA
STEYN JA
TEBBUTT JA
TEBBUTT JA:

Two appeals came before this Court in its session in July 1996.
In both of them the appellant's heads of argument were not filed
timeously in terms of the Court of Appeal Rules and appellant's
counsel found himself obliged to seek a postponement to the
present session of this Court in order to comply properly with
the Rules. The Court agreed to that, appellant having consented
to pay the wasted costs debonis propriis. At the same time

another aspect arose to which I must refer in some detail.

In their heads of argument the first and second respondents took
the point that the appeals in each instance concerned matters of
an linterlocutory nature and that therefore, in terms of the
relevant sections of the Court of Appeal Act, the leave of the
Courts aquo to appeal tc this court was necessary. This had not
been sought by the appellant in either instance. While not
conceding that the respondents' contentions were correct, Counsel
for the appellant decided that ex abundante cautela he should
seek such leave and that, as the matters were being postponed
anyway, he would bring his applications for leave to appeal
during the period of postponement. The Jjudgments in the two
matters had been given by Acting Judges viz Lesetedi AJ and

Gaefele AJ. Wwho were then no longer on the Bench and as a result
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the applications came before Barrington-Jones J. who inexplicably
struck them from the roll because he said that they had already
been enrclled before the Court of Appeal. An application that
the matters be re-instated was heard and granted by Dibotelo AJ.
As a result, the applications for leave to appeal agaln came
before the High Court, once more before Barrington-Jones J, who

refused them without giving reasons for doing so.

The matters have again come before this Court in its present
session. The appellant has brought an appeal against the refusal
of Barrington-Jones J. to grant it leave to pursue the appeals
in the Court. 1In the alternative, appellant seeks the leave of
this Court to pursue them. When the matters were called Counsel
for both first and second respondents intimated that they would
not oppose such leave being granted nor would they raise any
other procedural points which might delay the hearing of the
appeals on their merits. This Court accordingly proceeded to
hear the two appeals and the applications for leave to appeal

together.

I shall deal the ambit of each one after I have set out the
salient facts. Furthermore, to avoid the confusion which may
otherwise occur were I to refer to the parties in their litigious
capacities (e.g. Appellant, First Respondent and so forth), I
shall for convenience sake refer to the respondents where

appropriate, by their surnames i.e. Marsh and Mahajan, to the
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appellant, Trans Lobatse (Pty) Ltd, as "Trans Lobatse"” and to
Tswelelo Supermarket (Pty) Ltd as "the company” or where relevant
to do so as "Tswelelo Supermarket”. It is also convenient to
record at this stage that the fourth respondent i.e. S. M.
Associates (Pty) Ltd is merely cited as a respondent because one
of its employees was the Deputy Sheriff who had to execute the
writ of execution to which I shall refer in due course. It does
not otherwise feature in these appeals and I shall therefore say
no more about it. There was also no appearance before this Court

by or on behalf of third respondent.

The facts leading up to these appeals are the following:

Trans Lobatse is the holder of two cheques, one dated 23rd
September 1994 for P15 000.00 and one dated 15th October 1994 for
P5 770.91 drawn on account number 097 060 694 650 with the
Standard Chartered Bank, Jwaneng. The account number is printed
by the Bank on the cheques. It also printed above the account
number the words "Tswelelo Supermarket.” The words are printed,
not rubber stamped, Both cheques are signed by Marsh and
Mahajan, Marsh also printing in ink his name above his signature.
Both cheques were presented for payment but were dishonoured by
the Bank, the first being endorsed "Refer to Drawer" and the
second "A/C stopped 19/10/94." On 30 March 1995 Trans Lobatse
issued a provisional sentence summons in terms of Order 14 of the
Rules of the High Court for an amount of P20 770.91 (i.e. the

total of the two cheques) citing as first, second and third
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defendants respectively Marsh, Mahajan and "Tswelelo Supermarket,

a firm carrying on business as such at Gaborone and Jwaneng."

Marsh entered an appearance to defend. Mahajan and Tswelelo

Supermarket did not.

In his affidavit in opposition to the granting of provisional
sentence filed in terms of Order 14(5), Marsh said that he only
signed the cheques in his capacity as "a director of a company
known as Tswelelo Supermarket (Pty) Ltd", which was incorporated
on 21 April 1993. The name "Tswelelo Supermarket" on the
cheques, he said, was an error, put there by the Bank. The Bank
had printed and supplied the cheques to the company and it was
the Bank that had left out the words "(Pty) Ltd." He added that
"I genuinely believe that the cheque forms are computer generated
and further that the account number on the cheques aforesaid are
those of the customer company being Tswelelo Supermarket
(Proprietary) Limited." He accordingly averred that neither he
ner Mahajan were perscnally liable for the debts of the company.
He said further that at all times Trans Lobatse knew it was
dealing with a company and not with any individuals. All
invoices, he said, were directed to "Tswelelo Supermarket"™ and
not Mahajan or him. It was, he averred, the intention of all the
parties that the company i.e. Tswelelo Supermarket (Pty) Ltd
would be liable, as the goods for which the cheques were issued

were supplied to the company and not to him, He subnitted






