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CORAM: Schreiner JA.
Steyn JA.

Cowie JA.

STEYN, JA:

Appellant issued summons out of the High Court against 1st and 2nd Respondent jointly

and severally for payment of the sum of P44],705,78 as arrear rent, future damages in the sum

of P37,312.00 per month and certain other relief. Both Respondents entered appearance to

defend. Appellant applied for summary judgment against both Respondents for the following

relief’

“a) Payment of the sum of P441,705.78 in respect of arrear rent to 30th

September 1996,

{b) Interest thereon a tempore morae at 10% per annum;

(c) In the sum of P37,312.00 being rent for October 1996;

(d)  Interest thereon a tempote morae at 10% per annum;
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(¢)  In the sum of P20,000.00 in respect of the balance due and payable for
motor vehicle sold;
H Interest thereon a tempore morae at 10% per annum;
(g) Eviction;
(h) costs of suit;
(D Further or alternative relief.
This application came before Cotran J on the 1st of November 1996. The proceedings
as recorded read as follows:
“CORAM:- COTRANI.
1st November 1996
Mr. B. Williams for the Plaintiff
Mr. F. Mukoma for the Defendants
Williaros: My Lord this is an application for summary
judgment to be entered against the above
defendants for payment of rent, interest
thereon, eviction and costs of suit. Rent is
outstanding. My Lord the defendants have
no bonafide defence. Entry of appearance
is for the delay of process. The amount
outstanding as at 30/9/96 is P441 705.78,
and the October rent in the amount of
P37,312.00 and interest of 10%. Also
arrears of instalment on a vehicle.

Court: What are the principal sums all told?
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Williams: P4 990 17.18 plus 10% interest. We served defendant on
10/10/96. We received no opposing papers.

Mukoma: I ask for one week adjournment. We have received no
instructions but we understand that this was a new
agreement to pay over three years.

Williams: This is not acceptable. There will be further delay and
delay and delay.

QRDER:

Summary judgment entered as prayed against st
defendant with costs.
2, Execution thereon stayed for two weeks to 15/11/96,
3. Costs.
Williaras: D2 has signed the lease.
Mukoma: Yes on behalf of the group.
ORDER:
Case is postponed to the 15th November 1996.”

On the latter date the parties once agam appeared before Cotrap J. Both Respondents had
filed notices of opposition to the application for summary judgment which was supported by
affidavits and certain supporting documentation. The Court, after hearing argument reserved
judgement. Four days later, the Court unambiguously refused summary judgment against 2nd
Respondents. {The reason for the use of the word “unambiguously” will become apparent later
in this judgment). In its judgment the Court said that “had the affidavits now before me been
before me on the 1st of November 1996, I would not have been minded to grant summary

judgment against (1st Respondent)” The Court then proceeded to ask itself the following




question; 1.e.

“Whether or not this Court has power to recall its order of Ist November granting
summary judgment and ordering the parties to go to trial.” Cotran J then goes on to say: “I think
the Court has inherent power to stop a possible mjustice. Furthermore Order 48 of the High
Court Rules grants the Court power mero motu to vary or rescind an Order. I accordingly rescind
the order granted to the Plamtiff on st November 1996 and order the parties to go to trial”. He
also granted Respondents a stay of execution “pending appeal”.

Indeed, Appellant did note an appeal against the decision of the High Court to rescind its
judgment. It also noted an appeal against the refusal of summary judgment against 2nd
Respondent.

Ist Respondent has in turn and with leave of the Court a quo, appealed against the
decision of the Court to refuse it a postponement as well as against its decision to grant summary
judgment against it on 1st of November, 1996. It abandoned the judgment in its favour in terms
of which the Court purported to rescind the summary judgment ordered as aforesaid.

After hearing argument on the matter this Court upheid Ist Respondent’s cross-appeal
agamst the decision (o grant summary judgment against it and intimated that it would give reasons
for this decision and make such erder in this respect as it deemed fit. Counsel for Appellant
indicated that he could not argue that the appeal in respect of the refusal to grant summary
judgment against the second Respondent should be upheld. He was clearly right in making this
concession. The affidavit submitted on 2nd Respondent’s behalf certainly raised a bona fide
defence, inter alia that he was not personally liable for the payment of the debts incurred by 1st
Respondent. 1 say “inter alia” because defences are also raised which go to the merits of
Appellant’s case against the Respondents. What therefore remains to be dealt with are:

1. The reasons why this Court upheld the appeal in respect of the decision to
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grant summary judgment against st Respondent.
2. What form of order it considers appropriate to make,
3, What order for costs it should make.
1. R for i ]

Before us, in addition to the matters set out above, there was an application for
rectification of the record. Tt is not necessary to set out its terms in full or to debate it, It was not
disputed by Counsel for the Appellant that in material respects the allegations made by
Respondents’ Counsel who appeared at the trial were true and correctly reflected what had
occurred. There are two matenal factual matters that stand to be considered. The first is that
Counsel did not aver that he had no instructions, (as the record purports to reflect) but stated that
he had indeed received instructions but too late to enable him to file affidavits in terms of the
Rules. He also indicated what the nature of the defence was and that he required a one week
postponement in order to prepare and file papers in opposition. This application, as would appear
from the record of the proceedings cited above, was refused. Without however granting Counsel
any opportunity to address him on the merits of the application for summary judgment, the learned
Judge proceeded to enter judgment against 1st Respondent as prayed.

The second amendment to the record concerns the fact that apparently the Court a quo
mitially granted summary judgment without hearing argument also against 2nd Respondent. This
prompted his Counsel to direct the Court’s attention to the fact that it was entering judgment also
against 2nd Respondent of a liability incurred by 1st Respondent and that the lease agreement
upon which the claim was based bad been signed by 2nd Respondent as representing it and not
personally as tenant, debtor or guarantor. It was then that a postponement of the hearing in
respect of 2nd Respondent was granted and summary judgment ultimately refused.

Itis clear from the record that the Court did not afford Counsel for the Respondents an







