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AMISSAH.P: 

The complaint of Mmapitso Masimolole, the appellant, is that she was dismissed by the 

Minister of Local Government, Lands and Housing from her position as a member of the 

Mogoditshane Subordinate Land Board to which she had been lawfully appointed, without just 

cause and without being given a fair hearing. The appellant brought this complaint by Notice of 

Motion before the High Court asking for a declaration of her rights and consequential relief from 

the wrong that she had suffered. She failed to get satisfaction from the High Court. She has, 

therefore, appealed to this Court for us to say that the learned judge below erred in his decision. 

It is common cause that the appellant was appointed a member of the Mogoditshane Sub-

Land Board on 19 December 1994 following elections held at Mogoditshane Kgotla. The 

Mogoditshane Sub-Land Board is a statutory Board constituted under the Tribal Land Act (Cap. 
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32:02) to administer the land in the Mogoditshane area as defined by the Act. The Sub-Land 

Board performs its functions subject to the Kweneng Land Board, the 2nd appellant, which is in 

overall charge of land in the Kweneng District. It is also common cause that after her election she 

received a letter dated 19 December 1994 signed by the Minister of Local Government, Lands and 

Housing, Mr. P. Balopi, appointing her to the Mogoditshane Sub-Land Board. She started work 

immediately as a Board member. But a few months later, she received another letter dated 19 

April 1995 signed by Mrs. M. N. Nasha, Assistant Minister of Local Government, Lands and 

Housing, to the effect that it had been decided that the appellant's appointment as a member of 

the Mogoditshane Sub-Land Board "shall terminate with effect from 21st April, 1995." It is the 

appellant's case that the decision was wrongful without just cause and made without giving her 

a fair hearing. The 1st respondent, on the other hand, contends that the decision was lawful and 

that the appellant, far from being dismissed without a fair hearing, was given an opportunity on 

two occasions to make representations before the decision was taken. 

The other matters leading to the decision to terminate the appellant's appointment were 

in some respects in dispute. The problem arises from the interpretation of the rules in the Tribal 

Land (Amendment of Schedule) Order, 1994 [Statutory Instrument 63 of 1994] which deals with 

the educational qualification required for the selection of the members of the Sub-Land Board. 

The provision in question is the substitution made by the amendment order to the First Schedule 

to the Tribal Land Act. Paragraph 3(f) of the substituted procedure for the election of members 

of land Boards reads as follows: 

"3. The procedure for the election of members of land boards 
for the purpose of paragraph 1(a) [which designates 5 
members to be selected and appointed in accordance with 
paragraph 3 to hold office for 4 years] shall be as follows -

(f) in making appointments preference shall be given to 
persons of or over 21 years and in good physical 
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condition, and who hold at least Junior Certificates, 
though other candidates with special qualifications may 
also be considered; 

The appellant was over 21 years and apparently in good physical condition. But she did not hold 

a Junior Certificate. She admits that after her election at the kgotla, she was sent a form to fill. 

In answer to the request for a statement of her "educational qualifications" she wrote "Std. VI 6," 

which gave the impression that she held a standard 6 certificate. I do not know, and there is no 

evidence on the point, whether a standard 6 certificate is equivalent to a Junior Certificate. But 

it seems to have been generally accepted that had she had a standard 6 certificate together with 

the documents she attached to her form she would have been taken to have met the standard of 

a Junior Certificate or other special qualification stated in the Schedule. The appellant, however, 

did not hold a standard 6 certificate or any certificate showing that she had completed her 

education in that fomz She dealt with the educational point in her founding affidavit in this 

manner: 

"12. I hold no specific academic certificate but my experience 
and work training as shown above are equivalent to 
Standard Seven and slightly above. I am able to read and 
write Setswana and English to some extent. I achieved 
Standard Six at Mogoditshane Primary School in 1969. 
Considering that and my work experience, surely I am 
qualified. Besides, there is no requirement that one should 
hold a specific academic certificate for him to be admitted 
to the Land Board." 

My understanding of this averment is that she holds no certificate, but she commenced standard 

six at school and her work experience and work training is in her opinion equivalent to at least 

standard seven. The 1st respondent denies her claim. 

In support of her claim to special qualifications within the meaning of the provision, the 

appellant said in paragraph 7 of her founding affidavit that she "furnished the Land Board with 

certificates of experience and qualifications." These were: 
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(a) A letter from Thusang Basadi where she claimed to have 

been teaching women on business matters. 

The letter was exhibited as part of the founding affidavit. It is dated 15 November, 1994, signed 

by the General Manager of Thusang Basadi and what it says is as follows: 

'To whom fr may concern 

This is to certify that Mrs. Mmapitso Masimolole has been an active 
member of Women's Finance House Botswana since 1992. Her character 
is good and is very co-operative. We have no hesitation in recommending 
her for any suitable job (sic)." 

(b) A baptism certificate from the General Apostolic Church 

(c) A letter from Kweneng District Council where she said she served 

at Mogoditshane Clinic as a member of the Health Committee. 

That letter dated 16 November 1994 was all in the hand-writing of one W. Moronkwe who gave 

her address as Mogoditshane Clinic, Molepolole. There is also a stamp of Mogoditshane Clinic 

on it. It does not, however, say what office, if any, W. Moronkwe held in the Clinic. That letter 

says: 

'Tp whom it may concern 
Re Mmapitso Masimolole 

I have known Mrs. Masimolole as an active U.H.C. member in seminars 
in 1984/1985 while I was working at Gaborone Clinic. 
I would not hesitate to recommend her any duty.(sic) 

Thank you" 

(d) A certificate from Women's Finance House Botswana where the 
appellant said she attended a course in business management and 
other related matters. 

Such a certificate was annexed to the founding affidavit. The course had, according to the 

certificate, lasted from 17 to 19 November 1992. 

Apart from the baptism certificate and the certificate of attendance of the three-day 
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course, taking the dates given as inclusive, the two other references were obviously obtained by 

the appellant for the purpose of her appointment to the Sub-Land Board. It will be recalled that 

the kgotla election was on 12 November 1994. The Thusang Basadi reference is dated 15 

November, 1994 and the reference from the person giving the address of Mogoditshane Clinic 

was on 16 November, 1994. I make mention of these dates not to show that there is anything 

wrong in securing references for the purpose of establishing special qualifications with respect to 

a particular appointment, but to show that the appellant herself must have realised that 

establishing the fact of special qualifications gave some advantage in the consideration of the 

appointing authority for the particular appointment. 

The learned trial judge took the view that these documents attached to the appellant's 

founding affidavit in themselves were of no use in establishing special qualifications which could 

be considered by the appointing authority in lieu of the Junior Certificate, "since the first three are 

no more than references of her bona fides by people who know her and Annexure 'D' [i.e. the 

certificate of attendance of the three-day course] is of doubtful significance." Looked at by 

themselves, it is difficult to disagree with the learned judge's view of this matter. 

As stated earlier, after the elections at the kgotla the appellant received a letter from the 

Minister of Local Government, Lands and Housing, that she had been appointed to the 

Mogoditshane Sub-Land Board. The appointment was for a period of 4 years. Her own 

founding affidavit gave the information that not all who were elected by the kgotla were appointed 

by the Minister, thus indicating that there had been a selection process undertaken by the Minister 

for the appointments made after the election. 

Minutes of a meeting held in the Deputy Board Secretary's office on 27 February, 1995 

which the appellant attended show that on that day there was an enquiry into her educational 

qualifications. It was put to the appellant at that meeting that following the election she had 


