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IN THE COURT OF APPEAL OF BOTSWANA HELD AT LOBATSE 

CIVIL APPEAL NO. 42/96 

In the matter between: 

LEEBA (PROPRIETARY) LIMITED - Appellant 

and 

FIRST NATIONAL BANK OF BOTSWANA LIMITED - 1st Respondent 

and 

BOTSCATHY (PROPRIETARY) LIMITED - 2nd Respondent 

and 

DEPUTY SHERIFF OF THE HIGH COURT - 3rd Respondent 

Advocate S.T. Pilane for the Appellant 
Advocate B. Spilg S.C. for the Respondents 

J U D G M E N T 

CORAM; Schreiner, J.A. 
Lord Cowie, J.A. 
Lord Allanbridge, J.A. 

Schreiner, J.A.: 

This matter came before Dibotelo Ag.J. who dismissed the 

application with costs and the Appellant now appeals. The 

application concerned the sale in execution of a piece of land, 

Lot 1126 Jwaneng Extension 2 which I shall call "the property". 

The order sought by the Appellant was the following:-

"1. Setting aside the sale in execution 

held on Monday 3rd April, 1995, pursuant to 

which Lot 1126 Jwaneng was sold in execution 

pursuant to a judgment obtained in this 

Court against the Applicant [Leeba 
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Proprietary Limited] and Dawn Merapelo 

Ketsitile under case No. 2278/94. 

2. Ordering that the 1st Respondent [First 

National Bank Botswana Limited] and such 

Respondents as would oppose this application 

to pay the costs of the application, jointly 

and severally. 

3. An order directing the 2nd Respondent 

[Botscathay Proprietary Limited] to sign all 

documents and do all things necessary to 

effect the transfer back into the name of 

the Applicant of immovable property being 

Lot 1126 Jwaneng Extension 2, and in the 

event of its failure to do so within a time 

to be fixed by this Court, an order 

authorising Attorney Vincent Kebaiphe Seema 

to sign all documents and do all things 

necessary to give effect to the transfer 

into the name of the Applicant of Lot 1126 

Jwaneng Extension 2. 

4. Granting the Applicant alternative relief." 

The sale in execution referred to in the prayer set out above had 

taken place on the 3rd April 1995 following a judgment obtained 

by the First Respondent in an action against the Appellant and 

one Dawn Merapelo Ketsitile. It is not necessary to go into 

detail concerning the original proceedings. Suffice it to say 

that the First Respondent obtained default judgment against the 
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Appellant and Ketsitile for P61,688.34 and P56,000.00 

respectively. The property was duly attached pursuant to a writ 

of execution. No objection is raised to the proceedings up to 

this point. 

Notices of a sale in execution to take place on the 3rd April 

1995 were published as follows:-

On the 15th March 1995 in the Midweek Sun; 

On the 17th March 1995 in the Botswana Daily News; and 

On the 17th March 1995 in the Government Gazette 

If the minimum period for advertisement before the sale on the 

3rd April is calculated in accordance with calendar days, it is 

clear that these publications allowed the passing of more than 

fourteen days before the sale. If however the calculation of the 

period is made with the exclusion of Saturdays, Sundays and 

Public Holidays, it would fall short of the fourteen day period 

laid down for a notice of sale in Order 52 Rule 12 Sub-rule 9. 

At the hearing of the appeal the Court, which had formed a prima 

facie view that the phrase "not more than 14 days before the date 

appointed for the sale" fell to be calculated with reference to 

calendar days, asked Counsel to address argument only on this 

issue. If the prima facie view of the Court was, at the end of 

the argument, converted into a final opinion, the appeal would 

fail. If, on the other hand, it was found that the proper method 

of calculation involved the use of court days (i.e. excluding 

Saturdays, Sundays and Public Holidays) and the notice of sale 
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which was given was thus too short then a number of other points 

would have to be canvassed. 

In the High Court it would appear that it was common cause that 

the proper method of calculation involved only days which were 

not Saturdays, Sundays or Public Holidays and the case went off 

on the question of waiver of the right to object to the sale 

mainly evidenced by the failure of the Appellant to commence 

proceedings to set aside the sale for a period of about one year. 

The learned Judge said: 

"For their part the Respondents admit in 

argument that at the most one of the 

publications was two days short of the 14 

clear day period required before the sale in 

terms of Order 52 Rule 12." 

We do not think that an admission or concession of this nature 

in the course of argument can preclude a party from putting 

forward a conflicting argument in the Court of Appeal and this 

contention was, rightly in my view, not put forward by Counsel 

for the Appellant in this Court. (The Counsel who appeared 

before us were not those who appeared before the High Court.) 

Section 28 of the High Court Act Cap. 04:02 gives the Chief 

Justice power to make rules of court prescribing "anything which, 

under this Act, may be or is to be prescribed and generally for 

the better carrying out of the purposes of this Act, " and without 

prejudice to the generality of this provision the rules may 
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provide for "prescribing and regulating the proceedings of the 

Sheriff, Deputy Sheriffs and other officers of the Court;" (Sub­

paragraph n) . 

The rules of the High Court came into operation on the 1st 

January 1970. They have been amended from time to time and in 

particular, the present Order 71 is not to be found in the 

original set of rules. 

Order 1 Rule 3, the original definition part of the Rules, 

provides:-

" unless the context otherwise 

indicates - "court 

day" means any day other than a Saturday, 

Sunday or public holiday, and only court 

days shall be included in the computation of 

any time expressed in days prescribed by 

these Rules or fixed by any order of 

court " 

It is to be noted that the phrase "unless the context otherwise 

indicates" gives the reader greater freedom to depart from the 

definition meaning than the possibly more usual formula "unless 

the context otherwise requires." I think that it is significant 

that the Rules are partly concerned with matters involving court 

procedures and partly with matters not connected with courts. 

The activities of the sheriff and his deputies in selling 

property concerns the Court only marginally. In essence it is 
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a purely administrative process and, to this extent, the context 

indicates a meaning of "day" different from that set out in the 

definition of "court day" in Rule 3 of Order 1. The use of the 

word "court" must, after all, be given some significance and, in 

the context of a purely administrative set of procedures, is 

perhaps out of place. 

At some time after promulgation of the original Rules of Court 

(it would seem in 1989) Order 71 was introduced. It did not have 

a definition of "day" and was not, it would seem, concerned with 

court days as defined in Order 1 Rule 3. It refers to an 

"excluded day". "Excluded day" has the opposite meaning to 

"court day" as used in Order 1 Rule 3 and "excluded" day is used 

in Order 71 in contrast to "day" or "days". Thus the word "day" 

in this Order cannot, have the meaning of "court day" because it 

would give rise to an absurdity caused by the contrast between 

the defined meanings of "court day" and "excluded day". 

What effect, if any, did the introduction of Order 71 have upon 

the meaning of "days" in Order 52 12 (9)? Before the 

introduction of Order 71 there may have been doubt as to whether 

in the context of the non-court character of the activities of 

the Sheriff and his deputies it would be appropriate to apply the 

definition of court days to them when periods of time come to be 

calculated. The draughtsman of Order 71 framed it in a manner 

which ignored the latter part of the definition of "court day" 

in Order 1 Rule 3. In Order 71 the word "day" or "days" must 

mean calendar day or days because, in making provision for the 




