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Appellant is a body corporate created by statute viz the Botswana 

Housing Corporation Act No. 75 of 1970, as amended. The 

respondent, who is an architect, commenced employment with 

appellant in 1973 and rose through the ranks until he was 

appointed Deputy General Manager (Technical) in 1990, a position 
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he still held in 1992. 

On 1 April 1992 the Acting General Manager of appellant wrote to 

respondent informing him that after consultation with appellant's 

Board of Directors (the Board) it had been decided to suspend 

respondent from duty with immediate effect "to allow for 

investigations on your conduct and failure to disclose the 

correct information to the Board with regard to the award of 

tenders and payments to construction companies" involved in 

buildings for Appellant. Respondent was warned that he may be 

called upon to provide information or explanations to the Board 

or the Acting General Manager. Respondent replied on 6 April 

1992 averring that as the word "alleged" did not appear between 

the words "your" and "conduct" in the letter just cited, the 

Acting General Manager either alone or jointly with the Board had 

already made findings of fact as to his failure to disclose 

correct information to the Board with regard to the award of 

tender and payments to construction companies. He nevertheless 

asked for information on what matters and on what dates he had 

failed to disclose correct information, as to which tenders and 

payments reference was being made and which construction 

companies were involved. He concluded his letter of reply thus: 

"I am rather surprised that findings with far-reaching 
consequences for me have been made either by yourself, 



' the Board of the Corporation or both without at any 
k stage being given the opportunity to reply or explain 

the circumstances." 

On 4 May 1992 the Acting General Manager informed respondent in 

a letter that-

"the on-going investigations against you have so far 
revealed certain acts of misconduct committed by you 
in the performance of your duties. Disciplinary 
charges are accordingly being preferred against you." 

He interdicted respondent from further performance of his duties. 

On 1 June 1992 appellant's Acting General Manager wrote again to 

respondent telling him that-

"In terms of clause 16.3 of the B.H.C. General 
Conditions of Service, you are hereby charged with 
Misconduct, the relevant particulars whereof are 
detailed below." 

I shall refer to the charges which run to some 4 ̂  pages of the 

letter, and respondent's responses to them in due course. The 

final two paragraphs of the letter read as follows: 

"7. You are hereby given 14 days notice to 
answer the queries I have raised. If I do 
not receive satisfactory explanation, I will 
recommend to the Board to take whatever 
action they may deem necessary. Please take 
note that the queries I have raised are 
without prejudice to the further queries 
which may come as a result of any new 
evidence coming to light. 

8. If by any chance you require to peruse any 
of the files in BHC's possession in order to 
give this written explanation, please phone 
the Acting General Manager in order to fix 
a suitable date for the inspection of the 
relevant records." 
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On 16 June 1992 respondent replied to appellant's letter. In his 

opening paragraph he said that: 

"It is indeed difficult for me at this juncture to 
respond to the numerous allegations contained in your 
letter dated the 1st day of June 1992, especially 
after the kind of abuse I have been subjected to." 

He alleged that there was a vendetta against him, that he had 

been unfairly suspended and that he was being victimised. He 

then went to say this -

"However for the record I plead not guilty to all the 
charges preferred and as is contained in your letter 
under reply. 

"I deny the allegations contained therein as if specifically 

traversed by virtue of the following:- " 

I shall set out his replies to the charges when I detail them. 

Suffice to say that in regard to most of them respondent said he 

denied them and "put (appellant) to the proof thereof" . In 

regard to two of them, however, he asked for further particulars. 

He concluded his letter of reply by saying that the allegations 

against him constituted defamatory statements of him and he 

reserved to himself the right to take whatever steps may be 

appropriate to deal with them. Appellant did not respond to 

those portions of respondent's letter calling for further 

particulars. 
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On about 21 August 1992 respondent received a letter dated 21 

August 1992, from appellants' Acting General Manager terminating 

his employment. It reads as follows:-

"Re: DISCIPLINARY PROCEEDINGS AGAINST YOURSELF 

1. On the 14th August 1992, the 
Staff Committee of the Botswana 
Housing Corporation met to 
discuss your response to the 
charges which had been preferred 
against you. After discussing 
the matter at length the 
Committee decided to refer the 
matter to the Board of the 
Corporation since it falls under 
Section 12(4) of the Botswana 
Housing Corporation Act, Chapter 
74:03 Of the Laws; 

2. At its sitting on the 20th August 
1992, the Board of the 
Corporation carefully and in 
detail considered your response 
to each charge. At the 
conclusion of its deliberations 
the Board unanimously concluded 
that you are guilty of gross 
misconduct in the execution of 
your duties, and that such 
misconduct merits dismissal 
without notice and with loss of 
all benefits, save payment for 
outstanding leave, effective from 
1st April 1992. 

3. You are accordingly hereby 
dismissed from the services of 
this Corporation with effect from 
1st April 1992." 

Respondent consulted an attorney who on 3 September 1992 wrote 

to appellant stating inter alia that -
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' "Our instructions are to advise you that our client's 
dismissal was both procedurally and substantially 
unfair." 

This was followed by another letter from Respondent's attorney 

on 15 January 1993 which reads as follows:-

"1. Our client was unfairly dismissed 
from his employment with the 
Botswana Housing Corporation 
'BHC sometime ago. 

2. The purported dismissal was 
substantively and procedurally 
unfair in that, inter alia, our 
client was not given a hearing 
whereby our client or his duly 
authorised representative be 
present." 

Respondent accordingly demanded that a hearing be convened at 

which he and/or his representatives be present and that he be 

reinstated in his employment with immediate effect. 

There was no response to this by appellant. As a result on 17 

February 1993 respondent instituted proceedings in the High Court 

against appellant claiming inter alia reinstatement to his former 

employment and payment of various sums of money. I shall refer 

to this as the first application. Those proceedings were brought 

by the respondent on the premise that he was not bound by the 

Standard Terms and Conditions of Service of the appellant. It 

appeared, however, that in fact they were applicable to his 

employment. On 18 June 1993 Nganunu J. dismissed respondent's 
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claims, with costs without, however, considering respondent's 

reply affidavit. Respondent thereupon appealed to this Court 

which on 24 January 1994 ordered, by agreement between the 

parties, that the matter be referred back to the High Court for 

argument on all the affidavits filed of record. Before such 

argument was heard, however, respondent withdrew his application 

paid the costs in respect thereof, and instituted proceedings 

afresh which are those concerned in this appeal. 

The new or second application came before Horwitz J. in the High 

Court who sought directions from this Court in terms of Section 

15 of the Court of Appeal Act (Cap 4:101) as to whether the 

withdrawal of the first application was competent and whether any 

High Court Judge could hear the second application or whether it 

had once more to be heard by Nganunu J. On July 1995 this Court 

ruled that there was no bar to respondent's withdrawal of his 

first application and that the second application could be heard 

by any Judge of the High Court. Respondent was ordered to pay 

appellant's costs. 

In his second application respondent claimed an order (i) 

declaring his suspension and subsequent dismissal invalid (ii) 

reinstating him in his previous position; alternatively, 


