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JUDGMENT 

CORAM: T . A . AGUDA, J . A . 
LORD N. WYLIE, J.A. 
G.G. HOEXTER, J.A. 

HOEXTER J.A.: 

The Appellant is the Paramount Chief of the Bangwaketsi 

Tribe ["the tribe"]. He lives at Kanye. The 1st Respondent is 

the Attorney-General who is cited in his capacity as the 

representative of the Government in terms of Section 3 [1] of the 

State Proceedings Act [Cap 10:01]. The 2nd Respondent is the son 

of the Appellant. 

The Minister of Local Government, Lands and Housing ["the 

Minister"] is the Minister responsible for the administration of 

the Chieftainship Act [Cap 41:01] ["the Act"]. The Minister made 

three separate orders against the Appellant in which he 
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respectively -

[a] suspended the Appellant's chieftainship of the tribe; 

[b] appointed the 2nd Respondent to act as chief of the 
tribe pending the completion of an inquiry into the 
Appellant's fitness as a chief; 

[c] withheld 50% of the Appellant's salary as a chief. 

By Notice of Motion the Appellant launched two applications 

in the High Court challenging the validity and seeking the 

setting aside of the Minister's three orders. The applications 

were resisted by the Respondents and thereafter voluminous 

affidavits and supporting documents were filed on behalf of the 

Appellant and the Attorney-General. By agreement the hearing of 

the two applications was consolidated and the Court below 

[Nganunu J.] was invited to pronounce a final judgment although 

initially rules nisi had been sought. 

Having heard argument on the merits of the applications the 

Court below recorded its conclusions as follows:-

"In summary .... my decision is as follows.-

[a] The application to challenge the suspension 
of the Applicant from the position of Chief 
is refused and also as regards the second 
suspension. I have come to the view that 
the second suspension should have been 
validly given by the Minister to the 
Applicant if the first one was annulled. 

[b] The appointment of the 2nd Respondent to act 
as Chief of the Bangwaketse pending the 
inquiry instituted by the Minister is 
unlawful. 
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[c] The withholding of 50% of the emoluments of 
the Applicant is wrongful." 

After Counsel had addressed further argument to the Court 

below, Nganunu J. ordered that the Appellant and the Attorney-

General should each bear his own costs. Against the order 

indicated under [a] above, and the order for costs, the Appellant 

appeals to this Court. There is no cross-appeal by the Attorney-

General in respect of the orders [b] and [c] made by the Court 

below, or the order as to costs. The crisp issue on appeal is 

whether or not the suspension of the Appellant as chief was 

valid. In weighing that question the task, of this Court has been 

made lighter by the comprehensive and closely-reasoned judgment 

delivered by the learned Judge in the Court below. 

Section 12 of the Act reads as follows:-

"12. [1] If -

[a] the Minister has reasonable cause to 

believe that the Chief of any tribe, or 

[b] any tribe or section of a tribe lodges 
with the Minister a complaint that the 
Chief of that tribe, 

is incapable of exercising his powers, 
has abused his powers or is for any 
reason not a fit and proper person to 
be a chief, he shall suspend the Chief 
and inform him of the facts in writing 
of the reason for his suspension. 

[2] Where a chief has been suspended and 
informed of the grounds of his 
suspension in accordance with the 
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provisions of subsection [1], the 
Minister shall make such inquiry or 
cause such inquiry to be made as he 
deems fit and consider any 
representations made to him by the 
Chief. 

[3] If after the holding of an 
inquiry under subsection [2], the 
Minister's belief is confirmed or 
is of the opinion that the 
allegations made against the 
Chief have been proved, he may, 
if he considers it to be 
expedient and in the interests of 
peace, good order and good 
government, depose such Chief or 
suspend him from the 
Chieftainship for a period not 
exceeding fiver years." 

In the letter whose terms are hereunder quoted I have, in 

order to facilitate later reference, introduced the numerals 

"[1], [2] and [3]", which are not part of the original letter. 

By a letter dated 28 April 1994 ["the first suspension"]the 

Minister wrote to the Appellant as follows:-

"Kgosi Seepapitso, 

[1] You are aware that the proposed visit of Kis 
Excellency President Frederick Chiluba of 
Zambia at Kanye on 13th April, 1994 had to 
be cancelled in the face of lack of 
coordinated preparation for the visit owing 
to your non-co-operation, and in the light 
of uncertainty as to your whereabouts on 
that day. 

[2] You are further aware that a kgotla meeting 
which I was to address to explain this 
cancellation to the Bangwaketse people did 
not take place due to your non-cooperation. 
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[3] In the light of these incidents and of your 
past behaviour, it is now my duty to 
exercise my powers in terms of Section 12 
[1] [a] of the Chieftainship Act Cap 41:01 to 
inquire into your fitness to be chief. 

It is, however, proper and conducive to the 
proper carrying out of the provisions of that 
Section and of the Act generally, that I should 
explain the background of my intended actions to 
the Bangwaketse Tribe in kgotla before 
proceeding. This I shall do today. 

Pending completion of the inquiry referred to 
above, you are hereby suspended in terms of 
Section 12 [1] [a] of the Chieftainship Act Cap 
41:01 from performing the functions of Chief of 
the Bangwaketse and from occupying the position 
of the Chief of the Bangwaketse and from 
receiving the emoluments and privileges of that 
office. 

For the period of the said inquiry, I hereby 
appoint LEEMA GASEITSIWE to be Acting Chief of 
the Bangwaketse in terms of Section 14 of the 
said Chieftainship Act. 

You will be informed in due course of the persons 
who will be conducting the inquiry, and you will 
be given full details of the reasons for your 
suspension set out above." 

Upon receipt by the Appellant of the first suspension his 

Attorneys disputed its validity. On 19 May 1994 the Attorney-

General wrote to the Appellant's Attorneys a letter to which 

brief reference is here convenient. In paragraph 2 of the letter 

it was said, inter alia:-

"In his letter of 28th April the Minister 
informed the Chief of the reasons for this 
action, namely his non-cooperation surrounding 
the cancelled stop-over visit of President 
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Chiluba, and his behaviour prior to that. The 
Minister also undertook to give full details of 
these reasons to enable the chief to make proper 
answer in due course. Since you now formally act 
for the suspended Chief, those reasons are 
enclosed herewith." 

Paragraph 5 [a] of the said letter mentions that the inquiry 

will be chaired "by a person of judicial status". In paragraph 

5 [b] the following is stated:-

"The suspended chief will be informed in advance 
of the reasons for his suspension [and indeed 
these are included herewith] . He will also be 
given full access to; all files, documents and 
other materials the inquiry may refer to with 
appropriate opportunity to deal fully with any 
relevant matters which he wishes to raise. In 
short, the Committee of Inquiry will be enjoined 
fully to comply with all the principles of 
natural justice." 

On 29 June 1994 the Attorney-General wrote a further letter 

to the Appellant's Attorneys. The concluding portion thereof 

reads as follows:-

"While we regard both the suspension of the Chief 
[the first suspension] and the appointment of the 
Committee [of Inquiry] as being absolutely 
proper, we enclose herewith 

[ i] A new notice of suspension [the 
second suspension] accompanied by 
the full reasons 

[ii] A new notice of appointment of the 
Committee of Enquiry. 

In our view these are surplusages as the existing 
suspension and appointment are effective. I 
trust they will allay your concerns, and in the 
unlikely event of a Court holding that the 


