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IN THE COURT OF APPEAL OF BOTSWANA HELD AT LOBATSE 

COURT OF APPEAL 

CIVIL APPEAL NO. 48/95 

In the matter between: 

LESLIE GARY COETZEE Appellant 

and 

PANKAJ G. BAROT First Respondent 
BOTSWANA INSTITUTE OF ACCOUNTANTS Second Respondent 

Mr. T. A. Cherry for the Appellant 
Mr. R. B. Camp for the Respondents 

J U D G M E N T 

CORAM: Amissah J.P. 
Schreiner J.A. 
Hoexter J.A. 

AMISSAH J.P. 

The appellant is an accountant. The first respondent is the 

Chairman of the Disciplinary Committee of the second respondent, 

which is the professional body for accountants to which the 

appellant belongs. The dispute before this Court arises from the 

proceedings of the Disciplinary Committee of the second 
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respondent which the first respondent presided over, and which 

found the appellant guilty of professional misconduct in February 

1994, reprimanding him as a result. From that finding and 

sentence, the appellant applied to the High Court for an order: 

"(i) that the conviction and sentence imposed by the 
Respondents on the Applicant and communicated to him 
by letter dated the 1st March, 1994, (being Annexure 
'K' to the Founding Affidavit herein), and the 
proceedings giving rise thereto be reviewed and the 
said conviction and sentence be set aside; 

(ii) that the First and Second Respondents pay the costs of 
the Application." 

The respondents were accordingly called upon by the Notice of 

Motion to "show cause why an order should not be made reviewing 

the said conviction and sentence and the said proceedings and 

setting aside the said conviction and sentence". The proceedings 

before the High Court were by way of a review of the disciplinary 

proceedings against the appellant. 

The application was heard by Cotran J. sitting in Francistown, 

who in a judgment delivered on 20 June 1995 dismissed the 

application. It is against that judgment that the appellant has 

appealed to this Court. 

The events which led to the disciplinary proceedings are as 

follows. The appellant was employed in 1991 as the Finance and 

Administration Manager by Botswana Tyre Corporation (Pty) Ltd. 

[henceforth described as "BTC"], the complainant in the 

disciplinary proceedings. Initially, the employer and the 

appellant enjoyed a harmonious relationship. But relations 

subsequently soured between them, and by letter dated 7 April, 

1993, the appellant was dismissed. That letter, written by one 

M. P. Dicker, the Managing Director of BTC, said: 

"Dear Les, 

I refer to our recent discussions. 
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It has become apparent that you are not happy working for 
Botswana Tyre Corporation. Further, it would appear that 
you may have outside interests which would conflict with 
the terms of your employment and make it difficult for you 
to perform your duties satisfactorily. 

I have given you the opportunity to tender your 
resignation. This has not been forthcoming. In the 
premises, I regret to advise you that you are hereby given 
three months notice of termination of your employment with 
the Company. Per our conversations, this notice is with 
effect from 1 April 1993. Should you wish to leave sooner, 
please discuss this with me. 

Yours sincerely," 

Nearly five months later, that is on 2 September 1993, a letter 

was addressed by Dicker as General Manager and one C. L. St. 

Clair as Chairman of BTC to one D. E. Lethbridge, of the second 

respondent Institute, complaining that: 

"2. Mr. Coetzee's employment with the Corporation was 
terminated on three months notice on 7th April 1993. 

On 8th April 1993 three cheques were encashed on the 
Corporation's account as follows: 

(a) Cheque No. 330101 dated 8th March 1993, payable 
to L G Coetzee for P4,500.00 and passed through 
Mr Coetzee's account. 

(b) Cheque No. 330102 dated 8th April 1993 for 
P4,250.00 payable to cash and cashed by Consilia 
Anne Coetzee on 8th April 1993. 

(c) Cheque No. 330103 dated 8th April 1993 for 
P4,678.03 payable to cash and cashed on 8th April 
1993 by Leslie Gary Coetzee. 

(d) A further cheque was drawn on our account also 
dated 8th April 1993 being cheque no. 005515, 
expressed on the cheque stub to be payable to 
'LGC - gratuity advance', for the sum of 
P4,500.00 which was not cashed on that date but 
cleared through the banking system in the normal 
course. 

All cheques were signed by Mr Coetzee. 
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Cheques above P5,000.00 require a second signature. 

The total drawings of P17,924.03 were stated by Mr 
Coetzee via his Attorneys, to be payment of the pro­
rata gratuity due him after deduction of P3,321.97 
which had been advanced to him by the Corporation in 
respect of medical expenses against his gratuity in 
respect of medical expenses. 

Pro-rata gratuity was not payable until the expiry of 
the three months notice. 

The Corporation discovered, subsequent to Mr. 
Coetzee's departure, a cheque no. 320197 dated 2nd 
November 1992 in the sum of P4,500.00 drawn on the 
Corporation's account and signed by Mr Coetzee. The 
details on the stub stated:-

'Collector of Taxes - L C, advance on gratuity'. 

This payment had clearly not been taken into account 
when the drawings were made in April 1993 by Mr 
Coetzee. 

All the above listed withdrawals were made without the 
knowledge of the Corporation and its Manager. 

Mr Coetzee paid to himself the gratuity gross prior to 
any referral to the Commissioner of Taxes for tax 
clearance." 

The letter ended by the following observation: 

"We draw the above to your attention for your 
consideration and such further investigations as you 
think fit, should you be of the view that the above is 
in any way in breach of the Accountant's Act and/or 
your Code of ethics." 

The first respondent by letter dated 15 October 1993 wrote to the 

appellant drawing his attention to the allegations of BTC, 

enclosing the BTC letter of 2 September 1993, and pointing out 

to the appellant that he was thereby given an opportunity "as per 

Rule 34(1) of the Institute" to give an explanation or answer in 

writing within 30 days of his letter, and reminding him that "any 

such explanation or answers given by you, can be used in evidence 

against you." 
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To this letter, the appellant replied on 20 October, saying that: 

"I am sure you will appreciate that the implications of the 
present exercise are potentially extremely serious and 
therefore of great concern to me. I therefore do need to 
be informed on all aspects of the matter if I am to protect 
and defend my personal and professional interests." 

He then asked for particulars including the particularisation of 

the improper conduct so as to be apprised of the precise charge 

he was required to meet. Eventually, he received a letter dated 

8 November, 1993 from the first respondent saying that based on 

the complaint of BTC the Disciplinary Committee had reason to 

believe that he had been guilty of professional misconduct; that 

it would be investigating two accusations against him; asking the 

appellant to reply urgently to the points it had raised; and 

informing him that the Committee would require his presence at 

their next meeting scheduled for 24 November, 1993. 

The appellant on 23 November wrote a lengthy explanation which 

opened with the following point: 

"1. The previous correspondence refers. In that 
correspondence I had attempted to have the act or acts 
of apparent misconduct particularised as rules of 
natural justice demand this. With respect this has 
not been done." 

Nevertheless, said the appellant, he intended to fully cooperate 

with the Committee in order to facilitate the resolution of the 

complaint. Thereafter followed the appellant's analysis of the 

reasons for the termination of his contract of employment; among 

other things, alleging "self evident" bad faith against the 

employer; denying the charge in the BTC letter of termination of 

his contract which alleged conflict of interest in his part; 

asserting that the termination of his contract was unlawful; 

alleging his entitlement to the moneys for which he signed the 

cheques which were cashed by either himself or his wife; 

explaining that he did that because of BTC's known practice of 

placing difficulties in the way of ex-employees when their 

contracts determined, and that his action was in order to 




